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Berks County Law Journal 

Vol. 7 OCTOBER 1, 1914. No. 1 

IMPINK VS. SATTENSTEIN ET AL. 

Contracts — ^Agreement for tlie Sale of Ltand — Oral Assigmnentr— Ratifi- 
cation — Statnte of Frauds — Equity — Suit for Specific Performance. 

P. agreed in writing to sell certain real estate to A. and B. Be- 
fore conveyance was made B. orally assigrned his interest in the agree- 
ment to A., who thereupon agreed to sell his own and B's. interest to 
D. Subsequent to A's. agreement to sell, and prior to the date set for 
the conveyance, B. executed and delivered to A. a written assignment 
of his Interest in the agreement made with P. Held, that, under the 
Statute of Frauds, B's. assignment in writing operated as a ratifica- 
tion of the prior oral authority given to A., and gave A. the right in 
his own name to sue D. for specific performance. 
Contracts— Agreement for the Sale of Land — ^Principal and Agent — 

Undisclosed Principal — ^Right of Agent to Sue in His Own Name. 

Where an agent, acting for an undisclosed principal, enters into 
a contract for the sale of real estate, the contract can be enforced 
either by the agent in his own name or by the undisclosed principal 
claiming under him. 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1113 Equity Docket, 1913. 

Bill, Answer, Replication and Testimony. 

Snyder & Zieber for plaintiff. 

William J. Rourke and John E. Malone for defendant. 

Opinion by Wagner, J., August 10, 1911 — 

FINDINGS OE EACTS. 

1. On July 26, 1913, The Francis Perot's Sons Malting 
Conipany,»a corporation of the State of Pennsylvania, entered 
into a written agreement with the plaintiff, Irvin E. Impink, 
and one John E. Grill. The parts of this agreement material 
to this issue are: 

**This agreement made this twenty-sixth day of July A. D. 
one thousand nine hundred and thirteen (1913) between The 
Francis Perot's Sons Malting Company, a corporation incor- 
porated under the laws of the Commonwealth of Pennsylvania, 
party of the first part, and Irvin E. Impink and John E. Grill, 
of Reading, Pa., party of the second part. 

**VVitnesseth. That the party of the first part agrees to 
sell and convey to the said party of the second part, who agrees 
to buy, all that certain lot or piece of ground upon which are 
erected a three-story brick market house and a one-story brick 
and frame store, stand and market house, situate on the south- 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 



east corner of Tenth and Chestnut streets, in the City of Read- 
ing, County of Berks, and State of Pennsylvania, bounded and 
described as follows, to wit: On the north by said Chestnut 
street, on the south by a ten-feet wide alley, on the east by prop- 
erty of Ella Jane Lingle (being No. 1008 Chestnut street,) and 
on the west by said Tenth street, containing in front along Chest- 
nut street eighty-five feet, more or less, and in depth along 
Tenth street to said ten-feet wide alley one hundred and ten 
feet, more or less, subject however to a certain mortgage of 
fifteen thousand dollars (f 15,000) now upon the premises, on the 
terms and conditions following, to wit: Said party of the sec- 
ond part agrees to pay to said party of the first part for the said 
property subject to said mortgage of fifteen thousand dollars 
($15,000) which is to be assumed by tlie party of the second 
part as part of the consideration, the sum of seven thousand 
dollars (f 7,000.00) seven hundred dollars (J700.00) of which is 
to be paid in cash at the signing of this agreement, and the 
balance, to wit: Sixty-three hundred dollars ($6,300.00), in 
cash at the time of settlement and delivery of the deed, which 
must be within sixty (60) days from the date hereof, time' 
being of the essence of this contract. 

* * * ♦ 

"The premises are to be conveyed clear of encumbrance 
excepting the said mortgage of Fifteen Thousand Dollars 
($15,000) now upon the premises. 

^ *l* *l* ^ 

"In witness whereof the said party of the first part has 
affixed its corporate seal, duly attested, and the said party of 
the second part have hereunto affixed their hands and seals 
the day and year first hereinabove written. 
Sealed and delivered in the / The Francis Perot's Sons, 
presence of us 1 Malting Company. 

John H. Gorke, \ F. Morris Perot, Jr., 

Albert H. Schoenberg. 1 By Pres. 

(Seal of The Francis Perot's ( Attest: 

Sons Malting Company). 1 Theo. F. Miller, 
Bruce Gerhard witness as to / Secretary. (Seal). 

Impink and Grill. I Irvin F. Impink. (Seal). 

\ John E. Grill. (Seal)." 
2. On August 20, 1913, the plaintiff, Irvin F. Impink, 
entered into an agreement in writing with the defendants, 
Israel Sattenstein, Meyer Lurio and Benjamin Lurio, which 
agreement is as follows: 

"Witnesseth, That the said Irvin F. Impinjc hereby agrees 
to sell and convey to said I. Sattenstein and Lurio Bros, the 
messuage or tenement and lot or piece of ground thereunto- 
belonging, situate S. E. corner 10th and Chestnut streets in. 
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the city of Reading, Pa., 85x110 feet. The fixtures (market 
stalls and other furniture) are not included in this sale. 
Things to be removed on or before deed is delivered for the 
sum or consideration of twenty-five thousand dollars ($25,- 
000) to be paid for by the said I. Sattenstein and Lurio Bros, 
in way and manner as follows, viz: One thousand dollars 
($1,000) at date of agreement ; $5,000 when deed is delivered. 
The above Impink agreeing to furnish second mortgage of 
$4,000. The entire property to be bought subject to first 
mortgage of $15,000. 

"All taxes and insurance and interest to be apportioned 
as to date of transfer . . . .dollars, to be paid upon the delivery 
to said I. F. Impink of a full and satisfactory Deed of Con- 
veyance, for the said premises, and possession thereof on or 
before the 20th day of October. 

"And the said I. Sattenstein and Lurio Bros, hereby agree 
to purchase the above described premises, from the said I. F. 
Impink for the price or sum above mentioned, and to pay 
and settle for the same, in the way and manner, and at the 
time above set forth. The conditions of this agreement to 
extend to the heirs, executors, administrators and assigns of 
both contracting parties. 

^"In witness whereof, the said parties to these presents 
have hereunto interchangeably set their hands and seals, the 
day and date first above written. 

Witnesses present at signing 
Bessie B. Dieter. ( I. F. Impink, Agent, (LS) 

< I. Sattenstein, (LS) 
( M. Lurio Bro. 

Received, August 20, 1913, of I. Sattenstein and M. Lurio 
Bro., one thousand dollars, on account of the purchase of the 
above premises. 

I. F. Impink. (LS)" 

3. In the agreement of August 20, 1913, Irvin F. Impink 
was acting as the agent for himself and for John E. Grill. 

4. Prior to August 20, 1913, John E. Grill had verbally 
authorized plaintiff to act for him in the sale of said premises 
to defendants. 

5. On August 20, 1913, and subsequent to the execution of 
the agreement between the plaintiff and the defendants for the 
sale of said real estate, John E. Grill sold his interest in the 
Perot agreement of July 26, 1913, to I. F. Impink for $350, and 
executed and delivered to the plaintiff an assignment in writing 
of all his right, title and interest in said agreement, which as- 
signment was endorsed on the original agreement, and is as 
follows : 
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"Reading, Pa., Aug-, ^0, 1913. 

All right, title, and interest (in this agreement) of John E^ 
Grill is hereby assigned to I. F. Impink. 

(Signed) JNO. E. GRILL/' 

6. On August 27th, 1913, The Francis Perot's Sons Malt- 
ing Company by an agreement in writing with the plaintiff ex- 
tended the time for settlement and delivery of the deed men- 
tioned in their agreement of July 26th, 1913, to October 20th, 
1913, and again on October 20th, 1913, further extended the 
time by the following agreements: 

"It is mutually agreed between The Francis Perot's Sons 
Malting Company and Irvin F. Impink that the time for set- 
tlement and delivery of deed mentioned in the foregoing agree- 
ment be and hereby is extended to October 20, 1913. 

In witness whereof the party of the first part has affixed its 
corporate seal, duly attested, and the party of the second part 
has hereunto affixed his hand and seal, the twenty-seventh day 
of August, A. D. 1913. 

Sealed and delivered in the / The Francis Perot's Sons 
presence of us : I Malting Company. 

John H. Gorke, j F. Morris Perot, jr., Prest. 

Albert H. Schoenberg. \ Attest: 
(Seal of "The Francis Perot's / Theodore F. Miller, * 

Sons Malting Company.) ( Secretary. 

L. H. Hunter. \ Irvin F. Impink. (Seal)." 

"For a valuable consideration, we the Francis Perot's Sons 
Malting Co. hereby agree with Irvin F. Impink to extend the 
time of settlement in the foregoing agreement to April 20, 1911. 

In witness whereof the party of the first part has affixed 
its corporate seal, duly attested, and the party of the second 
part has hereunto affixed his hand and seal, the 20th day of 
October, A. D. 1913. Sealed and delivered in the presence of 
(seal) THE FRANCIS PEROT'S SONS MALTING CO. 
John H. Gorke. f F. Morris Perot, jr., Prest. 

Wm. H. Berner. Attest: ! Theodore F. Miller, 

J. Victor Grim as to I. F. I. 1 Secretary. 

I Irvin F. Impink. (Seal)." 

7. On October 20, 1913, the plaintiff tendered to Israel 
Sattenstein, one of the defendants, a deed in fee simple bearing 
date Octoiber 16, 1913, executed and duly acknowledged by the 
plaintiff and his wife, to Israel Sattenstein, Meyer Lurio and 
Benjamin Lurio, the defendants, granting and conveying to the 
defendants the messuage, tenement and lot of ground with the 
buildings and improvements thereon erected, situate at the 
southeast corner of Tenth and Chestnut streets, in the City of 
Reading, being the premises described in said agreement of sale, 
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and also a deed in fee simple bearing date October 15, 1913, 
executed by The Francis Perot's Sons Malting Company to the 
plaintiff and duly acknowledged, granting and conveying to the 
said plaintiff the real estate above described, together with the 
sum of three dollars (^3.00) in cash ascertained cost of record- 
ing the same ; and also tendered to him for execution by the de- 
fendants a bond and mortgage in the sum of four thousand dol- 
lars (14,000.00) payable in four years and bearing interest at 
the rate of five per centum per annum, covering the premises 
described in said deed and constituting a second lien thereon, in 
which bond and m.ortgage the defendants were made the ob- 
ligors and mortgagors respectively, and the plaintiff was made 
the obligee and mortgagee respectively, and sought to obtain the 
performance by the defendant of their part of said agreement 
of sale. 

8. That the defendants refused to accept the conveyance of 
the real estate and take the property and otherwise to perform 
their part of the agreement, alleging as the reason that the 
title was not good. 

1). That on December 22, 1803, William P. Deppen, the 
predecessor in title to The Francis Perot's Sons Malting Com- 
pany, executed a mortgage upon the said real estate to George 
E. Brig'ht and Joseph C. Bright, executors of Rosina Bright, 
deceased, of Pottsville, Pennsylvania, for the sum of ten thous- 
and dollars, which was recorded in the Recorder's Office of 
Berks County, in Mortgage Book Vol. 128, page 387. The 
said Rosina Bright died February 7, 1891, leaving a last will 
and testament which was duly proved before the Register of 
Wills of Schuylkill County, Pennsylvania, in which she appoint- 
ed Joseph C. Bright and George L. Bright as executors of her 
will and to whom letters testamentary were duly granted. 
Under the terms of her will, the said executors were also ap- 
pointed trustees of her residuary estate. Before her estate was 
finally settled, Joseph C. Bright and George L. Bright, being 
the executors and also the trustees under her will, died — ^Joseph 
C. Bright having died March 5, 1909, and George L. Bright 
having died January 1, 1905 — and George Bright, son of George 
L. Bright, deceased, was duly appointed by the Orphans' Court 
of Schuylkill County, trustee in their stead on July 29, 1912, to 
whom the mortgage above mentioned passed among the other 
assets of said estate. The mortgage was thereafter paid to him, 
and on August 12, 1912, he entered satisfaction of the same up- 
on the record in the Recorder's Office of Berks County. There- 
after the said George Bright filed his account in the Orphans' 
Court of Schuylkill County in which he charged himself with 
the full amount of the mortgage and interest, which account 
was approved and confirmed March 17, 1913, by the Orphans' 
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Court, distribvition thereof, among other assets, was directed 
to be made to him as trustee of A. Matilda Bright as part of her 
inheritance under the will of her mother, Rosina Bright, and he 
duly received and holds the proceeds of said mortgage as part 
of the said trust estate. 

10. During the year 1912, one Benjamin Zerr was a tenant 
of the said premises under a written lease between The Francis 
Perot's Sons Malting Company and Zerr. Zerr having default- 
ed in the performance of the terms of said lease, two proceedings 
were instituted against him in the Court of Common Pleas of 
Berks County by his landlord, the Malting Company, (a) an 
ejectment proceeding under w'hich a judgment was entered 
against him to No. 76 October Term, 1912, upon which a writ 
of habere facias possessionem was issued and possession deliv- 
ered to the Malting Company, and (b) the entry of a judgment 
by confession under the lease to No. 77 October Term, 1912, for 
one year's rent in advance. Zerr contending that the landlord 
could not, after evicting him from the premises, recover judg- 
ment for the rent in advance, asked the Court to have the judg- 
ment for the rent opened and this was done. The judgment and 
execution in ejectment was not disturbed and there was no at- 
tempt on the part of Zerr to interfere with it. 

PLAINTIFFS REQUESTS FOR FINDINGS OF FACT. 

Plaintiff has filed nine requests for findings of fact. We 
affirm these with the exception of the second, which we re- 
fuse because it is not material to the issue. 

DEFENDANTS' REQUESTS FOR FINDINGS OF FACT. 

The defendants have filed five requests for findings of 
fact. The first we refuse because not supported by the evi- 
dence. The second we affirm. We also refuse the third, 
fourth, and fifth requests for findings of fact. 

DISCUSSION. 

The evidence in this case shows that on July 26, 1913, The 
Francis Perot's Sons Malting Company entered into a written 
agreement with Irvin F. Impink and John E. Grill wherein 
the malting company agreed to sell to Impink and Grill the 
real estate in question. Subsequently to this Impink, acting 
for himself and Grill, agreed to sell these premises to the de- 
fendants, delivery of deed and settlement to be made on or 
before the 20th day of October, 1913. 

On the 20th of October, when Impink went to defendants 
for the purpose of delivering to them his deed, together with 
that of the malting company to him, the defendants refused 
to accept, whereupon this bill in equity for specific perform- 
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ance was filed. The only reason assigned for refusal to ac- 
cept was the insufficiency of the title. Defendants' answer 
also alleges this as a defence, without pointing out wherein 
the title is not a good and marketable one. The evidence 
discloses, however, that the objections to the title arise from 
)vhat defendants claim to be an improper satisfaction of a 
$10,000 mortgage given to William P. Deppen by George 
L. Bright and Joseph C. Bright, executors of Rosina Bright, 
deceased. This mortgage was satisfied on August 12, 1912, by 
George Bright, trustee. The evidence submitted in this case 
clearly shows that George Bright under authority of the Court, 
was acting in the dual capacity of executor and trustee of the 
estate of Rosina Bright, after the death of the two executors, 
George L. Bright and Joseph C. Bright ; that the $10,000 was 
paid to him; that he accounted for it in his account which 
was approved and confirmed on Alarch 17, 1913, by the Orphans' 
Court of Schuylkill County, and that said money was dis- 
tributed to the persons legally entitled thereto. There is 
therefore nothing in this contention. 

The other objection to the title is that one Benjamin Zerr 
had an interest in the premises under a written lease with the 
Francis Perot's Son Malting Company. The records of the 
court proceedings between these two parties clearly show that 
this tenancy had been fully terminated by the acts of Benjamin 
Zerr. In this contention there is also no merit. 

Defendants contend that because Impink at the time that he 
made the agreement with the defendants did not have a fee 
simple title to the real estate in question, that therefore he is 
not now in a position to ask for specific performance. Impink 
and Grill had, at the time of Impink's agreement with defend- 
ants, a contract in writing Wherein the owners in fee simple 
agreed to convey this fee to Impink and Grill. They therefore 
had an equitable title which is all that is necessary to sustain 
this action. In Long vs. Perdue, 83 Pa. St. 214, Mr. Justice 
Sharswood, on page 218, says : **It is not always necessary that 
the equity of a plaintiflF should be perfect at the time of filing 
the bill, provided it is so when the decree comes to be made. 
The familiar case of a vendor seeking specific performance 
against his vendee is an illustration. The rule in equity is to 
decree the specific execution of a contract for the sale of land, 
on the application of the vendor, if the latter is able to make a 
clear and unencumbered title at any time before the decree is 
pronounced: Hepburn vs. Dunlap, 1 Wheat. 179; Moss vs. 
Hanson, 5 Harris 379." See also Mussleman's Appeal, 65 Pa. 
St. 480, 488. In Moss vs. Hanson, 17 Pa. St. 379, it is held that: 
'^Specific performance of a contract for the sale of lands will be 
decreed on the application of the vendor, if he is able to make a 
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good title before the decree is pronounced, except where the 
contract is made in bad faith by one who knows that he has not 
title, nor the means of acquiring one/' 

It is evident from- the agreement that at the time Impink 
entered into this contract of sale with the defendants he was act- 
ing as the agent for undisclosed principals, whom the evidence 
disclosed to be Grill and Impink himself. An examination of 
this agreement shows that it was made with Impink in his in- 
dividual capacity. It is Irvin F. Impnk who ''hereby agrees to 
sell and convey" to the defendants the premises. ''All taxes and 
insurance and interest to be apportioned as to date of transfer 
. . . to be paid upon the delivery to said I. F. Impink/' 
Also ''and the said I. Sattenstein and Lurio Bros, hereby agree 
to purchase the above described premises, from the said I. F. 
Impink for the price or sum above mentioned." In addition to 
this, in 31 Cyc 1564, we have this principle: "Since the law is 
that where an agent acts for an undisclosed principal he be- 
comes personally bound on the contract, where a contract is 
made in the agent's name, and he is individually liable thereon, 
the liability is reciprocal, and the party with whom the contract 
is made is bound to him for its performance, unless the prin- 
cipal asserts his rights." In Story on Agency, paragraph 267, 
we have. "The same principle will apply to contracts made by 
agents where they are known to be agents, and acting 
in that character, but the name of their principal is 
not disclosed; for, until such disclosure, it is impossible 
to suppose, that the other contracting party is willing to enter 
into a contract, exonerating the agent, and trusting to an un- 
known principal, who may be insolvent or incapable of bind- 
ing himself." This principle is supported by Pennsylvania au- 
thorities. In Seyfert vs. Bean, 83 Pa. St. 450, we have: 
"Where an agent, without disclosing his principal, executes a 
lease of a house in his own name, the tenant holds under the 
agent; and it makes no difference that the agent in signing the 
lease wrote the word 'agent' after his signature." See also 
Bedford vs. Kelly, 61 Pa. St. 491, 493; Holt vs. :\lartin, 51 Pa. St. 
499, 503. The contract having been made with Impink per- 
sonally, Impink therefore has a right to sue for the enforce- 
ment thereof. In Story on Agency, Section 396, we have this 
principle: "As the agent acts in his own name, without dis- 
closing any other principal, it follows, as an irresistible infer- 
ence, that the other contracting party binds himself personally 
to the agent. This, indeed, would seem justly to follow from 
the reciprocity of obligation on the other side; for (as we have 
already seen) the agent is in every such case undeniably bound 
by his personal promise to the other party." In Gilpin vs. 
Howell, 5 Pa. St. 41, page 51, we have: "As is observed by 
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Mr. Justice Bay ley in Sargent vs. Morris, 3 B. & A. 281, you 
may bring your action either in the name of the party by whom 
the contract was made, or of the party for whom the contract 
was made." It will therefore be seen that this contract can be 
enforced either by the agent in his own name, or by the un- 
disclosed principal or principals, or those claiming under them. 
The agreement of August 20, 1913, extends the rights of the 
parties to their assigns by this clause: 

"The conditions of this agreement to extend to the heirs, 
executors, administrators and assigns of both contracting 
parties." 

The principals at the time that Impink entered into this 
agreement were John E. Grill and Impink himself. The de- 
fendants claim that because John E. Grill had not given to 
Impink at the time of the agreement of August 20, 1913, a 
written authority to sell, that therefore neither Impink nor the 
principals themselves, or their assigns, are in a position to 
enforce a specific performance of the contract made by Impink 
with these defendants, for the reason that the statute of frauds 
bars a recovery. It will, however, be observed that immedi- 
ately after this written agreement was entered into by Impink 
with the defendants, that is, upon the same day, and within 
a few hours after the agreement of Impink, Grill, in writing — 
having at the time already given verbal authority to Impink 
to sell — transferred all his right, title, and interest in the said 
agreement of July 26, 1913, to I. F. Impink, by written assign- 
ment endorsed on said agreement. By that assignment Im- 
pink had the right in himself to obtain from the malting com- 
pany a fee simple deed to the whole premises. The Francis 
Perot's Sons Malting Company hereafter recognized Irvin F. 
Impink as the only party having any rights under said agree- 
ment. This is evidenced by the agreement between the malt- 
ing company and Impink, wherein it was mutually agreed 
between the malting company and Impink that the day for 
settlement and delivery of the deed mentioned in the agree- 
ment be extended to October 20,- 1913, This assign- 
ment of Grill to Impink gave to Impink all the rights 
that he, Grill, had, under, the agreement with the 
malting company, and necessarily carried with it what- 
ever rights had been acquired in the agreement of 
Impink with these defendants. This assignment also oper- 
ated as a written ratification of the verbal authority of Grill 
to Impink, authorizing Impink to enter into an agreement 
for the sale of these premises. We fail to see how a more 
effectual ratification could have been made by Grill than by 
making a full assignment of his equitable interest in the 
premises to the person whom verbally he had appointed as his 
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agent to sell his half interest, he, Grill, knowing at the same 
time that this agent was also the equitable owner of the other 
half interest. The fact that at the time Impink made this 
sale he did not have the written, but only a verbal authority 
of his partner for this agreement of sale, does not debar this 
plaintiff from bringing this action either as principal or as 
agent, because the verbal authority was perfected by a written 
ratification. In McClintock vs. Oil Co., 146 Pa. St. 144, we 
have: "A contract for the sale of real estate, signed for the 
vendor by an agent not having written authority to sign, will 
have the same force and effect, under the statute of frauds, 
§ 1, act of March 21, 1772, 1 Sm. L. 389, when ratified in writ- 
ing by the vendor, as though signed by the agent in pursuance 
of lawful authority by writing; provided, the vendee has not 
repudiated it before such ratification." We are therefore of 
the opinion that under the facts and the law governing this 
case, the plaintiff is entitled to specific performance, whether 
we consider him as suing in his individual capacity for undis- 
closed principals, or whether he sues as principal, the right 
of the other principal. Grill, having been assigned to him on 
August 20, 1913. 

PLAINTIFFS REQUESTS FOR CONCLUSIONS OF 

LAW. 

Plaintiff has made six requests for Conclusions of Law. 
These we affirm. 

DEFENDANTS' REQUESTS FOR CONCLUSIONS OF 

LAW. 

The defendant has filed two requests for Conclusions of 
Law. They are refused. 



CONCLUSIONS OF. LAW. 

1. The satisfaction of the Deppen mortgage by George 
Bright, trustee, was a valid and legal satisfaction thereof and 
duly discharged the real estate bound thereby from the lien 
thereof. 

2. The ejectment proceedings of The Francis Perot's Sons 
Malting Company against Benjamin Zerr under which judg- 
ment was entered to No. 76 October Term, 1912, and posses- 
sion given to the malting company under the writ of habere 
facias possessionem thereunder was a final disposition of all 
claims to the possession of the property which Zerr may have 
had under his lease from the malting company, and the opening 
of the judgment entered to No. 77 October Term, 1912, for rent 
in advance did not disturb or in any manner affect the judgment 
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in ejectment to No. 76 October Term, 1912, and possession 
given to the malting company thereunder. 

3. The title which the plaintiff tendered to the defendants 
for the real estate embraced in the agreement of sale was a good 
and marketable title in fee simple for the said real estate, free 
of all liens and encumbrances, and the tender made was a proper 
and legal tender of deed for the said premises. 

4. The agreement with the defendants having been made 
by Irvin F. Impink, agent for undisclosed principals, he has a 
right to sue in his own name for its enforcement. 

5. The assignment of August 20, 1913, by Grill to Impink, 
vested in Irvin F. Impink all the right, title and interest that 
Grill had in the agreement of July 26, 1913, that the Francis 
Perot's Sons Malting Company had entered into with Impink 
and Grill. 

6. The assignment of August 20, 1913, by Grill to Impink, 
of his interest in the Francis Perot's Sons Malting Company's 
agreement of July 26, 1913, operated as a ratification in writ- 
ing by Grill to Impink of the verbal authority that Grill had 
given to Impink to act as his agent for the' sale of the premises 
in question. 

7. Irvin F. Impink, being one of the undisclosed principals 
of Irvin F. Impink, agent, and the interest of the other undis- 
closed principal, John E. Grill, having been assigned to Irvin 
F. Impink, by which the entire interest of the principals be- 
came invested in Irvin F. Impink,. he, as principal, has a right 
to sue the defendants to enforce the terms of the said agree- 
ment of August 20, 1913, with defendants. 

8. The plaintiff fully complied with the terms of the agree- 
ment entered into with the defendants on August 20, 1913. 

9. The defendants unlawfully and without warrant failed to 
keep and perform their part of said agreement. 

10. The plaintiff is entitled to the relief prayed for in his bill. 

11. The cost of the proceedings shall be paid by the de- 
fendants. 

And now, August 10, 1914, the Prothonotary is directed to 
enter a decree nisi in accordance with the foregoing decision, 
and forthwith to give notice thereof to the parties or their coun- 
sel of record, sec. reg. 



COMMONWEALTH vs. SCHOELKOPF. 

Reco^nnizances — ^Desertion and Non-Support — ^Defaultr-— Petition for Re- 
lease of Recognizor — ^Mistake in Law. 

The defendant in a desertion and non-support case, haying been 
ordered to pay a weekly aUowance to his wife and to enter into his 
own recognizance for compliance with that order, defaulted in pay- 



Digitized by VjOOQIC 



12 BERKS COUNTY LAW JOURNAIi. 

ment, and upon being arrested on a capias was released upon A's. 
joining him, voluntarily and in open Court, in a recognizance condi- 
tioned for the discharge of costs, arrearages and thereafter accruingr 
weekly payments. A. paid $94 on this account and the defendant, 
being again in default, presented her petition praying to be permitted to 
surrender the defendant and thereupon and upon payment of arrear- 
ages to be exonerated from further liability on the recognizance, on 
the ground that she did not understand the nature of the obligation 
as recognizor at the time she assumed that obligation. Held, that 
A's. nxisconception of the purport of the recognizance being a mistake 
purely in law, her petition for relief can not be granted. 

In the Court of Quarter Sessions of Berks County. 

No. 23 September Sessions, 1912. 

Rule to relieve surety, etc. 

William J. Rourke, for petitioner and rule. 

John B. Stevens and Thos. K. Leidy, for respondent. 

Opinion by Endlich, P. J., September 21, 1914.— The de- 
fendant in a desertion and non-support case to the above num- 
ber and term was ordered to pay $2.50 per week for the sup- 
port of his wife and to enter into his own recognizance for 
compliance with that order. Having defaulted in the pay- 
ments required of him, he was subsequently on several occa- 
sions arrested upon capias and the last time released upon 
his sister's, Emma Schoelkopf's, joining him in a recognizance, 
dated January 23, 1913, in $300, conditioned for the discharge 
of costs, arrearages and thereafter accruing weekly payments. 
After paying, from time to time, $94 on this account, she, on 
February 21, 1914, defendant being again in default, presented 
her petition praying to be permitted to surrender him and 
thereupon and upon payment of arrearages to be exonerated 
from further liability on the recognizance. The grounds al- 
leged are that the petitioner, having been sent for for that 
purpose, was induced to sign it without realizing the con- 
tinuing nature of the obligation, but with the understanding 
that it covered only arrearages then owing by defendant ; and 
that the burden actually imposed upon her is "beyond her 
means and endurance." Upon her petition this rule was 
granted. An answer put in by the defendant's wife avers, 
inter alia, that the petitioner volunteered to go upon the re- 
cognizance that its nature was fully explained to her and 
thoroughly understood by her, she expressly stating that she 
would see to it that defendant thereafter made the payments 
ordered by the Court. Depositions were taken both for and 
against the rule. Unfortunately for petitioner, a careful read- 
ing of them inclines to the conclusion that their weight is de- 
cidedly adverse to the averments of the petition and sustains 
those of the answer. 
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No question is made of the power of the Court to allow 
what is here prayed for. Under Com. vs. Jones, 90 Pa. 431, 
it is matter of discretion; and Miller vs. Com'th, 127 id. 121, is 
not to the contrary. But of course that discretion, like every 
other committed to the Court, is a judicial one: see Hunting- 
don Co. Line, 11 Pa. Super. Ct. 386, 393 ; In re Report of Co. 
Auditors, 1 Woodw. 270, 272, to be exercised, not arbitrarily 
or upon the footing of sympathy with or convenience of the 
kpplicant, but in accordance with precedent and consistently 
with established and recognized, principles. If there were 
here any showing of representations made by or in behalf of 
the defendant's wife to the petitioner accounting for her al- 
leged misconception of the effect of the recognizance and in- 
ducing her execution of it, it might be that the doctrine of 
Xander vs. Com'th, 102 Pa. 434 (see pp. 439-440), would still be 
found to stand in the way of any impeachment of the obliga- 
tion on that ground. But there is no proof of anything of the 
kind. The utmost that could be gathered from the depositions 
submitted by the petitioner, if those of the opposing witnesses 
were altogether disregarded, is that she and the defendant 
agreed in entertaining an erroneous notion as to the purport 
of the recognizance — a mistake purely of law, which was not 
brought about by any unfair act or word on the part of any 
one else, and for which, on very familiar principles, there is 
no relief: McAninch vs. Laug^hlin, 13 Pa. 370; Clapp vs. Hoff- 
man, 159 id. 531 ; Norris vs. Crowe, 206 id. 438 ; Mulholland's 
Est., 224 id. 536; Pa. Stave Co.'s App., 225 id. 178. In the 
absence of proof of misrepresentations, however, certain other 
observations in Xander vs. Com'th ubi supra, remain pertinent 
and instructive. The recognizance appears to have been taken 
in open court. The petitioner's joinder in it was her voluntary 
act. It was taken for the benefit of the defendant's wife. As 
such it became the basis of the defendant's release from the 
capias. There would seem to be no good reason why the pe- 
titioner's mere misconception or the inconvenience resulting 
to her from holding her to her contract, or both of these, should 
avail to set it aside and thereby to deprive defendant's wife 
of a security which was procured by no wrongful act on her 
part or in her interest. On the contrary, such a thing would 
appear to be a rather high-handed and unwarranted invasion 
of rights adjudicated and vested in an innocent and meritorious 
party. 

Whether under the circumstances stated the petitioner 
might, as suggested by counsel at the argument, be entitled to 
release from further liability upon surrender of defendant and 
payment of the sum of $300, the face of the recognizance, less 
the amounts she has already paid, is a question which does 



Digitized by VjOOQIC 



14 BERKS COUNTY LAW JOURNAL. 

not properly arise at this time. The prayer of the petition is for 
her exoneration upon surrender of defendant and payment of 
arrearages; and the rule to show cause granted upon it in- 
volves that specific relief, and no other. The question indi- 
cated, therefore, is not now to be passed upon, nor of course 
to be understood as concluded by this decision. 
The rule to show cause *s discharged. 



YOUSE vs. JANSON AND STAUFFER. 

Equity — Equity Practice— Exceptions to Decree Xisi — Filin^r of Excep- 
tions Nunc Pro Tunc — Equity Rules Nos. 64 and 65 — ^Discretion 
of Court. 

An application for leave, nunc pro tunc, to file exceptions to a 
decree nisi after the expiration of ten days from the entry of the de- 
cree, as provided by Rule No. 64 of the Equity Rules, must be made 
with reasonable promiptness and followed up with reasonable diligence. 

Such an application will be refused where a decree nisi is entered 
with proper notice on January 24, a final decree entered on February 
6 (of which counsel learned on February 10), and the exceptants 
waited 39 days before filing their application, and then did not ac- 
company the application with the exceptions themselves and made 
no explanation for the delay or excuse for failing to press for a hear- 
ing on the rule. 

While the E<iu.ity Rules of Court have the force of statutory 
enactment, the Court in the exercise of judicial discretion may moder- 
ate their stringency under conditions in which their enforcement would 
be productive of injustice of exceptional hardship. 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1088 Equity Docket 1912. 

Rule by plaintiflF to allow the filing of exceptions nunc pro 
tunc. 

Walter S. Young and William Kerper Stevens for plaintiff 
and rule. 

Thomas K. Leidy for defendant, Janson. 

Opinion by Endlich, P. J., September 21, 1914. — The de- 
cision in this case was rendered January 24, 1914, and notice 
thereof and of the entry of a decree nisi in accordance therewith 
promptly given, sec. reg. Under Equity Rules, 64, plaintiff had 
until February 3, 1914, to file exceptions. None having been 
filed by February 6, 1914, a final decree was on that day entered 
by the Prothonotary, under Equity Rules, 65, of which fact 
plaintiff's counsel learned on February 10, 1914. On March 21, 
1914, they presented their own petition averring the illness (af- 
ter the entry of the decree nisi) of one of them, — the delegation 
to the other of the business of preparing exceptions, — the mis- 



\ 



Digitized by VjOOQIC 



BERiKiS COUNTY LAW JOURNAL. 15 

apprehension of both as to the time allowed therefor by the 
Equity Rules, — and the fact that they were about to file the ex- 
ceptions when they learned of the entry of the final decree, — 
and praying for leave to file them nunc pro tunc. Thereupon 
this rule was. granted. There is some dispute about the service 
of it, no proof of which was made until August 27, 1914. It is, 
•however, admitted that defendants' counsel had actual know- 
ledge of the granting and pendency of the rule; and the same 
is now resisted on the ground of laches. 

The authority of the Court in a proper case to allow belated 
exceptions is settled by Hinnershitz vs. Traction Co., 206 Pa. 
91. But it goes without saying that any application of this sort, 
in order to commend itself to the Court's descretion, must, as in 
the case cited, be made with reasonable promptness and fol- 
lowed up with reasonable diligence. The manifest purpose and 
spirit of the Equity Rules discountenance unnecessary delays. 
It seems very cleait also that, as was done in the Hinnershitz 
case,, the party desiring to file exceptions nunc pro tunc should 
accompany his application for leave to do so with the exceptions 
themselves. The reason for this is obvious, and a ready analogy 
is suggested by the famiHar rule requiring an application to file 
an affidavit of defence, after judgment entered for want of it, 
not only to be made without undue delay and to disclose an 
adequate excuse for the omission, but also to tender an affidavit; 
see Martin vs. Hall, 1 Phila. 233; Singerly vs. Print'g Co., 2 
Pears. 110; Wilkinson vs. Becker, 12 Montg. 29; Pennock vs. 
Kennedy, 153 Pa. 579, 581. Passing by the circumstance that 
the plaintiff's appHcation was not accompanied with exceptions 
intended to be filed, (although it is stated that on February 10, 
1914, they were about to be filed,) the facts remain that the ap- 
plication was not made until 39 days thereafter, and that for 
this delay no explanation is offered. Neither does it appear 
why, the rule having been granted when it was, it was not soon- 
er brought to a hearing. It was indeed ordered by plaintiff's 
counsel upon the argument list for June, 1914, but not pressed 
for argument. It was again, on August 29, 1914, ordered on the 
September argument list by plaintiff's counsel; but when called 
in due course, its disposition was demanded, not by them, but 
by defendants. Under these circumstances it can hardly be . 
doubted that to grant this application would be to travel far 
beyond the doctrine of Hinnershitz vs. Traction Co., supra. It 
would be the assumption of a power this Court does not possess 
of setting aside the Equity Rules, (which have the force of statu- 
tory enactment; ibid., p. 97,) as a mere matter of indulgence or 
convenience, rather than the exercise of a discretion we do have 
to moderate their stringency under conditions in which their 
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enforcement would be productive of injustice or exce^Jtional 
hardship. (See ibid., p. 98.) 

With every desire to facilitate the review of our decisions 
conceived by either party to be erroneous, and to relieve, where- 
ever permissible, against the consequences of oversight or mis- 
apprehension on the part of counsel, who are officers of the 
Court: see Hinton vs. Hart, 1 Woodw. 97; Bleiler vs. George, 2 
id.* 401; Peifervs. Gaul, C. P. Berks Co., No. 44 October T. 
1888; Greenawald vs. Stitzel, No. 123 August T. 1894, we never- 
theless, for the reasons indicated, feel constrained to deny this 
application. 

The rule to show cause is discharged. 



COMMONWEALTH vs. STRAZZIERI. 

Criminal I/aw — ^First Degree Murder — New Trial — ^After-Discovered 
Evidence. 

After trial and conviction of murder in the first degree, a new 
trial will be granted where the application is supported by the deposi- 
tions of six disinterested eye witnesses, unknown to either the de- 
fendant or the Commonwealth until thr^e weeks after the trial, flatly 
contradicting witnesses of the Commonwealth as to what occurred 
immediately prior to the killing, and affecting, if true, the degree of the 
defendant's guilt. 

In the Court of Oyer and Terminer and Quarter Sessions 
of Berks County. 

No. 96 June Sessions, 1914. 

Surcharge, murder. Verdict of guilty of murder in the 
first degree. . 

Rule for new trial. 

Lee Friday for the defendant and rule. 

Harvey S. Heinly, District Attorney, contra. 

Opinion by Wagner, J., September 26, 1914. — Counsel for 
defendant based his argument for a new trial upon but one of 
the reasons filed, to wit, upon that relating to the after-discover- 
ed evidence. This evidence consists of that of six boys of the 
ages of 15 to 18 years, who were eye witnesses to the shooting 
at Seventh and Franklin streets, and were standing within a few 
feet of the place where the altercation between the defendant 
and the deceased, Diego Randazzo, occurred. At the time of the 
trial these witnesses were entirely unknown to both Common- 
wealth and defendant for the reason that after they had wit- 
nessed the occurrence they immediately returned to their re- 
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spective homes and informed no one but their parents of what 
they had seen. It was by the merest accident that counsel for 
defendant, two or three weeks after tfie trial, discovered them. 

The contention of the Commonwealth was accepted by the 
jury, as shown by its verdict of murder in the first degree. This 
finding was fully supported by the evidence submitted upon the 
trial. Were it not for this newly discovered evidence, we fail 
to see how we could disturb the findings of the jury by grant- 
ing a new trial. These depositions, however, flatly contradict 
the four witnesses of the Commonwealth as to what occurred im- 
mediately prior to the shooting. The Commonwealth's wit- 
nesses, who were fellow-countrymen of both the defendant and 
deceased, testified that the defendant had first made an assault 
upon the deceased. The defendant, however, testified that the 
deceased had first made an unprovoked assault upon him, ha^ 
struck him from the back, and had knocked him down. At 
the time of the trial this testimony of the defendant stood 
practically unsupported. The jury evidently, and as they were 
fully warranted, believed the evidence of the four or five wit- 
nesses for the Commonwealth as against that of the defend- 
ant, an interested witness. The testimony of these six boys 
impresses one with its truth, and they seem to be entirely 
disinterested. Their testimony corroborates that of the de- 
fendant, in that the deceased, who was a large man, first made 
the attack upon the defendant, a small man. We consider 
that the evidence of these boys has a bearing upon the degree 
of the guilt of the defendant, and that he should have the 
benefit of it in a retrial. In a capital case, especially, should 
the jury have the opportunity to hear the witnesses bearing 
not merely upon one, but upon all phases of the case. This 
they did not have in this trial. A new trial will be granted 
so that this after-discovered evidence of the six boys may be 
submitted to and passed upon by a jury, together with the 
other evidence in the case. 

Rule for new trial is made absolute. 



SHUNK vs. SCHEFFLER. 

Allidavlt of Defence — Supplemental Affidavit — Practice, C. P. Full- 
ness and Precision of Declaration — ^Declaration Basis of Judgment. 

Where an affidavit of defence points to the existence of a sub- 
stantial and available defence, but its statement is defective because 
of informality, generality, want of clearness, etc., a supplemental 
affidavit will be allowed. 

The declaration is always the basis of the plaintiff's right to 
judg-ment for want of any or of a sufficient affidavit of defence; and 
l.f the declaration does not give that right, there can be no such 
judgment. 
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neadlnip — ^Declaratton — ^Act 25 May, 1887, P. L. 271 — Common Counts 
— ^AffidaYit of Defence. 

The common counts have no place in pleading: under the Act 25 
May, IS-ST, P. L. 271, and they require no affidavit of defence. 

In the Court of Common Pleas of Berks County. 

No. 86 August Term, 1914. 

Rule for judgment for want of a sufficient affidavit of de- 
fence. 

William Rick for defendant and rule. 

D. E. Schroeder for plaintiff. 

Opinion by Endlich, P. J., October 5, 1914. — The original 
affidavit of defence filed in this case begins with saying that 
"defendant * * * makes answer to the statement of the 
plaintiff * * ♦ as follows/* — admits the existence of an 
indebtedness in 1909, — avers payment of part of the same 
in that year and of the remainder in 1913, and acceptance by 
plaintiff in full without interest, — denies that defendant owes 
to or received from plaintiff any money since 1909, — and con- 
cludes with the averment that defendant "has a just and true 
defence to the whole of the plaintiff's claim, all of which he 
expects to be able to prove on the trial of the case." The 
form generally adopted in affidavits of defence and properly 
to be followed begins with the statement that defendant has a 
just, etc., defence to the whole (or part) of plaintiff's demand,, 
the nature and character of which are as follows, etc., — then 
sets forth the defence, — and concludes with the averment of 
expectation to prove the same. In strictness the allegations 
contained in the original affidavit here filed (which are not in 
the conclusion expressly referred to as the defence averred 
to be "just and true," etc.) are not entitled to the same effect 
as if they had been made in the manner and order indicated,, 
although it is likely that they were meant and understood so 
to be. In obedience to the familiar rule that, where an affi- 
davit points to the existence of a substantial and available 
defence, but its statement is defective because of informality, 
generality, want of clearness, etc., a supplemental affidavit 
will be allowed : see Johnston vs. Fenner, 1 W. N. 472 ; Bldg 
Ass'n vs. Bertolet, ib. ; Riley vs. Bullock, 1 T. & H. (Fish) 
234; Mitchell, Mot. & Rules, pp. 56-57, 69, an opportunity was 
afforded to file such, and that has been done, virtually restat- 
ing in the accepted form the matters set up in the original,, 
whilst professing to aver them "in addition" thereto. 

The plaintiff claims still to be entitled to judgfment on the 
ground of insufficiency of the supplemental affidavit of de- 
fence taken together with the original. In view, however, of 



Digitized by VjOOQIC 



BERKS CM3UNTY LAW JOUR'NAX.. 19 

the nature of the plaintiff's declaration, to which, at the argu- 
ment, the attention of the Court was not directed, no question 
of that sort appears to arise. The declaration is, of course, 
always the basis of the plaintiff's right to judgment for want 
of any or of a sufficient affidavit of defence ; and if the declara- 
tion does not give that right, there can be no such judgment : 
see cases cited in Reading vs. Stocker, 4 Berks Co. L. J. 425, 
at p. 426. Now, the declaration here filed is to all intents 
similar to that passed upon in Bank vs. Kopitzsch Co., 161 Pa. 
134, containing like it and in virtually identical phraseology, 
the common counts for money paid, etc., to the use of defend- 
ant, and received by defendant to the use of plaintiff. In the 
case cited it was said that such a declaration has no place in 
pleading under the Practice Act of 1887, and requires no affi- 
davit of defence; and a judgment entered for insufficiency of 
the affidavit filed was reversed. There is nothing to the con- 
trary in S., K. & F. Co. vs. Smith, 166 Pa. 563, or Winters vs. 
Mowrer, 1 Pa. Super. Ct. 47. Even if the question of the 
sufficiency of defendant's affidavits were in this case it would 
probably have to be decided adversely to plaintiff under the 
principle that an affidavit of defence is sufficient which meets 
the avermerits of the declaration with the same degree of 
fullness and precision observed in them: Deacon vs. Smaltz, 
10 Pa. Super. Ct. 151; Zeller vs. Wunder, 36 id. 1. But it is 
needless to discuss that matter, since the case is squarely 
ruled against plaintiff by Bank vs. Kopitzsch Co., supra. 
The rule to show cause is discharged. 



YODER vs. COHEN BROS. 

In the Court of Common Pleas of Berks County in Equity. 

No. 1104 Equity Docket, 1913. 

Exceptions to opinion filed August 10, 1914. (See 6 Berks 
Co. L. J. 314). 

Stephen M. Meredith for defendant and exceptions. 

Leonard G. Yoder, contra. 

Opinion by Wagner, J., October 13, 1914. — Defendants 
filed three exceptions relating to Findings of Fact, and four 
exceptions relating to Conclusions of Law. In the argument 
of these there was nothing presented either as to evidence or 
authorities that was not fully considered before we made the 
findings and conclusions complained of. A re-examination 
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of the matters concerning which exceptions have been filed 
does not bring us to any other conclusions than those already 
found. 

AND NOW, to wit, October 13, 1914, the exceptions are 
dismissed and counsel for plaintiff may prepare and submit 
the proper final decree, sec. reg. 



SAUL vs. GRUBER et al. 

Judgrment — ^llule to Open Judgment Entered on Judgment Note^ — 
Warrant of Attorney Dated on a Sunday — Consideration — Forgei^ 
— Preponderance of ETldence — Practice, C. P. 

A judgment wiH not be opened because the warrant of attorney 
appears to be dated on a Sunday. 

A judgment entered on a judgment note will not be opened on 
the application of the defendant based on alleged want of consideration 
and forgery of the defendant's name where the preponderance of tFie 
evidence points to an adequate consideration and to the genuineness of 
defendant's signature. 

A chancellor may not open a judgment unless there is more than 
oath against oath. 

In the Court of Common Pleas of Berks County. 

No. 267 January Term, 1913, J. D., and No. G May Term, 
1014, A. D. 

Rule by defendant to open judgment. 

C. H. Ruhl and W. E. Sharman for defendant and rule. 

Caleb J. Bieber for plaintiff. 

Opinion by Wagner, J., October 19, 1914. — On January 
31st, 1913, the plaintiff entered judgment against the defend- 
ants for $125, together with interest from January 1st, 1913^ 
balance claimed to be due upon a judgment note given by 
defendants to plaintiff on February 21st, 1904, for $350. De- 
fendants' petitioa to open the judgment assigns as reasons 
therefor that February 21st, 1904, was a Sunday and that 
therefore the judgment entered upon the warrant of attorney 
of that date is unenforceable ; that they did not sign their 
names to the note upon which the judgment was entered, nor 
authorized any person to sign their names thereto, and that 
there was no consideration. 

The fact that the warrant of attorney upon which the 
judgment was entered was signed on Sunday is no ground 
upon which to open a judgment. In Baker et ux. vs. Lukens^ 
35 Pa. 146, it is held: "A judgment will not be striclcen 
off because the warrant of attorney appears to be dated on 
a Sunday." 
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Depositions were taken relating to the allegations that 
the signatures were forgeries, and that there was no consider- 
ation. The defendants both testified that the note was not 
signed by them, and that they did not authorize any one to 
sign it on their behalf. They also testified that they had 
received no consideration for the note. They admitted, how- 
ever, that sometime in March, 1900, plaintiff had advanced 
to Mrs. Gruber, one of the defendants, the sum of $210, with 
which to purchase stock for a farm that she bought at that 
time. This amount they claimed was subsequently paid. This 
is the only evidence produced in support of the petition to 
open the judgment. 

The plaintiff testified that the note was signed by George 
M. Gruber^and his wife, Margaret A. Gruber, and that they 
were together when they signed it. He explained -how the 
consideration of the note, that is, the $350, was made up. He 
stated that he had advanced $210 to Mrs. Gruber at the time 
testified to by them. That later on when he was in need of 
money he and Mr. Gruber went to the Hamburg Savings Bank . 
for the purpose of discounting their note for $400. Of this 
money the plaintiff received $300 and Gruber $100. They 
renewed this $400 note every two months, the plaintiff 'paying 
the discount up to 1904, when the amount of the^ note was 
reduced by him by making payments thereon. Thatt he had 
no security for the $100 and $'^10 that he had advanced, to- 
gether with interest that was due thereon. For this reason 
they then got together to settle their matters, and that the 
outcome of it was the giving of this $350 judgment note, being 
for $310 principal and $40 interest. That he continued to 
reduce the $400 note until it was reduced to $220. That the 
discount of the reduced note, was, for a period of time, paid 
by the defendants, and by him credited on the judgment note. 
That on December 22nd, 1910, he received a letter from Mr. 
Gruber, wherein (jruber stated that he had paid the balance of 
the $400 note, which balance was then $220, and that there- 
upon plaintiff* entered credit for $220 on the judgment note. 
He stated that the balance of the judgment note was still due. 
On behalf of the plaintiff, Charles D. Burkey, Assistant 
Cashier of the Hamburg Savings Bank, testified that he knew 
Margaret A. Gruber and George M. Gruber; that he was ac- 
quainted with their signatures and handwriting, and that in 
his opinion the signatures to this judgment were those of the 
defendants. R. Monroe Hoffman testified that he was one of 
the trust officers of the Reading Trust Company, and formerly 
Cashier of the Farmers Bank of Reading; that he had been 
connected with banking institutions since 1885. When he was 
shown the admittedly genuine signatures of George M. Gruber 
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and Margaret A. Gruber, as shown on the petition to open 
the judgment, and the affidavit thereto, he stated that in his 
opinion the signatures to the petition and those on the judg- 
ment note were written by the same hands. 

After these depositions were taken on June 26th, 1914, 
counsel for defendant asked leave to have the matter held 
over for a week in case defendants wanted to present any ad- 
ditional testimony. No additional evidence was presented by 
them, nor any experts called to prove that the signatures as 
shown in the petition and those on the disputed judgment 
were not written by the same persons. 

These signatures^ — those on the petition and those on 
the judgment, — look so similar that we would say that they 
were all written by the same hand. We have, therefore, in 
support of the opening of this judgment the unsupported tes- 
timony of the two defendants that they did not sign this judg- 
ment. As against that we have the testimony of the plaintiff 
that they did sign it, giving in detail where it was signed, the 
circumstances of it, and how the consideration arose. We 
also have the testimony of the Assistant Cashier of the Ham- 
burg Savings Bank, who was connected with that institution 
for twenty-two years. He testified that he was acquainted 
with the hand writing of the defendants and that in his opin- 
ion the signatures on the judgment were the signatures of 
these two defendants. The further testimony of R. Monroe 
Hoffman is that in his opinion the signatures on the disputed 
judgment were written by the same hands as those attached 
to the petition to open the judgment. We have also before 
us their admitted signatures and those on the disputed judg- 
ment note, and by close examination fail to see any differ- 
ence. Under these circumstances, we do not think that the 
evidence warrants us to open this judgment on the ground 
that the signatures thereto are forgeries. In Jenkintown N. 
Bank's Appeal, 134 Pa. St. 337, on page 345, we have: **It is 
difficult to lay down the precise measure of proof which 
should move a chancellor to open a judgment. That he may 
not act unless there is more than an oath against oath, is a 
faijiiliar rule in chancery practice." The preponderance of 
the evidence is strongly with the plaintiff. Were we to open 
a judgment upon such evidence as here produced, no note 
would be* safe from an attack upon the ground of forgery. 

Judging the evidence on the question of want of consid- 
eration from that given on the question of forgery, we do not 
consider that there is sufficient for that reason to open the 
judgment. 

Upon the back of the judgment note are a number of en- 
dorsements of payments. The. endorsement of April 22nd^ 
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1908, of $24.48 is for principal. The other endorsements from 
August 24th, 1908, to December 24th, 1910, of $2.25 every 
two months, are for interest. The endorsement of December 
24th, 1910, is for $220 on principal. After $24.48 was paid on 
April 22nd, 1908, on the principal, there was due on th^e note 
$325.52. The interest on this balance of principal from August 
24th, 1908, to December 24th, 1910, two years and four months, 
is $45.57. The payments of interest during this period — (14 
payments of $2.25 each) — amount to $31.50, leaving a balance 
of interest due on the $325.52 to December 24th, 1910, of 
$14.07. The total amount due on the note on December 24th, 
1910, was $339.59, with a payment of $220, leaving a balance 
of $119.5^ The amount due on January 1st, 1913, with 
interest, was therefore $134.03. The fact that on January 
31st, 1913, plaintiff entered judgment for $125.00 with interest 
from January 1st, 1913, cannot be a cause of complaint by 
defendants. ^ 

Rule to open judgment is discharged.^ 



COMMONWEALTH vs. SHUGARS. 

Criminal liaw — ^Assault and Battery — A^graTatecl Assault and Battery 
—Charge of Court. 

On the trial of an indictment ^hiargringr assault and battery and agr- 
grravated assault and battery, it is not error for the Court to chargre 
that assault and battery meant merely the infliction of an ordinary 
wound or hurt, while aggravated 'assault and battery consisted in the 
infliction of any grievous bodily harm. 

Criminal liaw — ^Principal and Bail — ^Kight of Arrest by Bail on Snn. 
day — ^Relationship. 

A bail may lawfully arrest his principal on a Sunday. There is 
a fundamental difference between the right of arrest by bail and under 
warrant based upon a Court process: the former is based upon the 
relationship which the parties have established between themselves, 
and consequently, as between the parties, is not confined to any locality 
or jurisdiction; the latter depends upon the process of the Court 
which issued it, and necessarily such process confers no power outside 
that jurisdiction. 

In the Court of Quarter Sessions of Berks County. 

No. 199 September Sessions, 1914. 

Rule by defendant for new trial. 

D. E. Schroeder for defendant and rule. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., Octo^ber 19, 1014.— The defendant 
in the bill of indictment was charged, first count, assault and 
battery; second count, aggravated assault and battery. The 
jury found him guilty on both counts. 
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The facts of the case as evidenced at the trial are that E. 
B. Slichtcr became bound in the sum of $1,600 conditioned for 
the appearance of Samuel Giles at the September Sessions of 
the Court of Quarter Sessions of Berks County, to answer the 
charge of assault and battery with intent to commit a felony,, 
and that of unlawfully and feloniously administering to a cer- 
tain John Weitzel chloroform, laudanum and other stupefying 
drug, matter and thing, with intent to assist him, the said 
Samuel Giles, and other persons, in committing a felony. On 
August 18th, 1914, the bail, E. B. Slichter, obtained a bail 
piece from the Quarter Sessions Office, and placed it into the 
hands of John Schaflfer, to take Samuel (ules into custody. On 
Saturday, August 22nd, John Schaflfer, by virtue of this bail 
piece, arrested Giles. Before Schaflfer could commit him to 
the Berks County Jail, Giles made his escape. On the morn- 
ing of the following day, Sunday, August 23rd, Schaflfer, learn- 
ing that Giles was at the home of his brother-in-law, James 
Shugars, went there accompanied by two police officers of the 
city of Reading for the purpose of arresting Giles under the 
bail piece. When Schaflfer came to the -residence of this de- 
fendant, defendant at once said, *'You are looking for Sam 
Giles. I am Sam Giles, come and take me, you s — n of a 

b h," to which Schaflfer replied, ''I do not want you ; I want 

Sam (jiles." Just then SchatTer saw (liles come up from the 
yard towards the house. Schaflfer at once approached him 
whilst one' of the police officers was coming up from the rear 
of Giles. When Schaflfer came to Giles he laid his hand on 
him and said, *'I want you." Giles made a dash into the house, 
to gtt away, followed by Schaflfer and Franckowiak, one of 
the officers. They, both took hold of Giles, whereupon this- 
defendant, whilst Schaflfer was attempting to put the hand- 
cuflfs on Giles, hit Schaflfer on the arm several times so that 
the cuflfs flew away, whereupon there was a struggle in the 
house.' Franckowiak, the police officer, attempted to hold 
Giles, and Schaflfer engaged with Shugars. Whilst this waj> 
going on the other police officer came in and took Giles oflf of 
Franckowiak, (liles having him down on the floor at the 
time. W^hile the three were taking Giles out of the house, 
Shugars got a galvanized pitcher and hit Schaflfer on the head, 
knocking him partially senseless, and inflicting a deep gash on 
his head, leaving there a long scar, plainly visible at the time 
of the trial. Whilst Schaflfer was trying to defend himself he 
took out his billy. The billy, which was broken, was pro- 
duced at the trial. The defendant contended that Schaflfer 
broke it when hitting him. SchalTer contended that it was 
broken in the struggle. 

When the jury was about to retire, after being charged, 
one of the jurors asked the Court what the diflference was 
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between assault and battery and aggravated assault and bat- 
tery. We explained that assault and battery meant merely 
the infliction of an ordinary wound or hurt, whilst aggra- 
vated assault and battery consisted in the infliction of any 
grievous bodily harm. 

Defendant's first reason for a new trial has reference to 
this instruction. In the reason assigned, counsel does not 
state wherein the Court did not clearly and fully state the 
meaning and the difference between assault and battery and 
aggravated assault and battery. 

At the argument of this case he clairned that we gave the 
definition of assault and battery only. Immediately after the 
instructions were given to the jury, counsel contended that 
the error consisted in that the Court did not instruct the jury 
that aggravated assault and battery consisted in an assault 
committed with the inteht to inflict a grievous bodily harm. 
There was no error in the instructions as actually given to 
the jury. 

Although there is no specific reason for a new trial bear- 
ing thereon, yet counsel for defendant laid a great deal of 
stress upon the fact that the arrest of Giles under the bail 
piece was made on a Sunday, and therefore illegal. He 
likened the authority to arrest under a bail piece to that of an 
arrest under a warrant, and based his reasonings upon the 
rights of a person to serve a warrant of arrest for a misde- 
meanor. The conclusion arrived at arises from a misconcep- 
tion of the purport of a bail piece. This purport cannot be 
better set forth than by using the language of Judge Buffington 
in re Petition of Chris. Von der Ahe, 7 Dist. Reps. 131, where, 
on page 132, he says * '*Of late 3^ears we have grown so accus- 
tomed to the proceedings by requisition that we have come to 
regard it as the only means by which a person can be arrested 
and removed from one State to another. An examination of 
the authorities, State and Federal, shows, however, that, under 
certain circumstances, bail have the right to arrest their prin- 
cipals wherever they find them and remove them to the forum 
from which they have been released and to which they have 
obligated themselves to surrender. By these authorities, to 
which we shall refer, it would seem settled that when one is 
arrested and bail is given, such principal is regarded as deliv- 
ered into the custody of such bail ; that the bail has the right to 
arrest or take the principal into custody at any time or place in 
order to surrender him ; that such arrest is not made by virtue 
of the process of a Court, but is the exercise of a ri'^ht arising:' 
from the relation between the parties ; that a bail piece is not the 
authority for such an arrest, but is simply evidence of the 
relationship between the parties. Such being the distinction 
clearly drawn in the decisions, it will at once be seen that 
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there is a fundamental difference between the right of arrest 
by bail and arrest under warrant where such right to arrest 
is based upon a court process, which per se can have no ex- 
tra-jurisdictional power or efficacy. The latter right depends 
upon the process of the Court which issued it, and necessarily 
such process confers no power outside that jurisdiction. The 
former arrest, viz.: of principal by bail, is based upon the 
relationship which the parties have estabhshed between them- 
selves, and consequently, as between the parties, is not con- 
fined to any locality or jurisdiction." The power of the bail 
to arrest the principal under a bail piece is thus declared by 
Justice Huston, in Holsey vs. Trevillo, 6 Watts 402, .p. 403 : 
"The authorities cited, and which will be cited, show that the 
power of the special bail over the principal is very great: 
they may arrest in the night ; on Sunday ; may force his doors ; 
and in case of resistance, use any force necessary to overcome 
the resistance: and it is reasonable that the law should have 
been so settled ; for where one person is bound to produce, at 
the legal period, another, or be liable to pay a debt for him, he 
ought, in justice, to be able to enforce appearance : if it were 
not so, many good and honest men would not get bail, and 
lose the benefit of their labour and exertions to meet the debt 
at the period when the law will enforce payment." See also 
Taylor vs. Taintor, 16 Wallace 366, p. 371. The agent's au- 
thority and power is similar to that of the bail. Act of March 
31, 1860, Sec. 8, P. L. 432. 

If the evidence of the prosecutor and the two city officers 
as against that of the defendant, an interested witness, and 
Samuel Giles was to be believed, then this defendant was 
clearly, under the law and facts, guilty of both counts in the 
bill of indictment. The jury in its verdict accepted the testi- 
mony of the Commonwealth's witnesses, as against that of 
the defendant and his witness. We consider that it was fully 
and clearly warranted in so doing, and that there is no merit 
in the reason that the verdict was contrary to the evidence. 

Rule for new trial is discharged. 



DELLICKER vs. BOROUGH OF BOYERTOWN. 

Practice, C. P. — Judgment n. o. v. — Evidence Considered. 

In considering a motion for judgment for the defendant n. o. v., 
the defendant's contradictory testimony is elimijiated, and the question 
is whether the evidence submitted, if believed, was sufficient to war- 
rant the jury in finding a verdict for the plaintiffs. 

Negligence — ^Projection of Gutter Above Sidewalks — ^Evidence of Dan- 
gerous CJondltion — Constructive Notice of Defect. 

In an action against a borough for damages for person^al injuries 
caused by defendant's negligence in allowing an iron trough gutter, 
which extended across the pavement from building line to curb, to . 
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project above the pavement to such an extent that it was dangrerous, 
evidence that other persons had fallen over the gutter, together with 
the fact that the plaintiff himself was thrown by the projection, is 
admissible as bearing upon the dangerous character of the place. 

Where sruch a condition is plain to observation and continues 
for one or two months, the jury is warranted in finding that the bor- 
ough officers had constructive notice of its dangerous condition. 

In the Court of Common Pleas of Berks County. 

No. 28 November Term, 1913. 

Rule by defendant for new trial and for judgment n. o. v. 

Walter B. Freed for defendant and rules. 

Randolph StauflFer for plaintiff. 

Opinion by Wagner, J., October 19, 1914.— Plaintiff 
brought suit against the defendant borough for damages 
which he claims that he sustained from injuries received due 
to defendant's negligence. The negligence complained of is 
that the defendant allowed an iron trough gutter which ex- 
tended across the pavement from building line to curb, to 
project above the pavement to such an extent that it was 
dangerous, and that it continued in this condition for such a 
length of time that the Borough had at least constructive 
notice of this dangerous condition. 

The accident occurred on one of the cross streets of the 
Borough of Boyertown on April 14th, 1913, in the evening, 
when, as the witriesses for the plaintiff testified, it was about 
dusk or getting dark, and that it was about five or ten min- 
utes prior to the time that the electric lights were put on. 
There seemed to be no question at the time of the trial but 
that the plaintiff fell over this projecting iron gutter, and that 
he sustained injuries which prevented him from working for 
four weeks. The jury rendered a verdict for $82.50. It is not 
claimed that this is excessive. The defendant has filed rea- 
sons for a new trial and also for judgment n. o. v. 

At the argument counsel for defendant argued almost 
solely upon the motion for judgment n. o. v., claiming that 
there was no evidence of any negligence, and that the Court 
should have affirmed defendant's request for binding instruc- 
tions. He laid particular stress upon the testimony of one of 
defendant's witnesses as to the height of the gutter. "In con- 
sidering the motion for judgment for the defendant non ob- 
stante veredicto, the defendant's contradictory testimony is 
eliminated, and the question is whether the evidence submit- 
ted, if believed, was sufficient to warrant the jury in finding 
a verdict for the plaintiffs:" Duffy- vs. York Haven W. & 
P. Co., 233 Pa. St. 107, 111. 

Plaintiff testified that after the accident he went to the 
gutter whilst others were measuring its projection, and he 
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Stated that it stood out above fhe pavement 1% to VA inches. 
Eberly stated that it projected from three-quarters to one inch. 
Boyer, about one inch, and Cleaver, another witness for plain- 
tiff, from one inch to one and one-quarter inches. Boyer 
testified that about a week or two previous to plaintiff's acci- 
dent he saw a woman fall over this same gutter so that the 
packages she was carrying flew out of her arms. Cleaver 
testified that five or six months before this he had seen 'Squire 
Fox fall over the same gutter, and that it was not fixed by 
the borough council from that time up to the time of the 
accident. Also that he himself had several times stumbled 
over it. Testimony that other persons had fallen over this 
gutter, with the fact that the plaintiff himself was thrown by 
this projection, was evidence to be submitted to the jury as 
bearing upon the dangerous character of the place. Eberly 
and Boyer testified that the gutter had been in that condition 
for one or two months, and that it could be easily seen during 
the day time by any person passing by. 

The length of tim^ that the projection existed there, and 
that it could be readily seen, was evidence that fully war- 
ranted the jury in finding that the Borough must have had 
at least constructive notice. "The authorities are bound to 
keep a reasonable supervision over the condition of the roads, 
but they are not liable for negligence unless they have actual 
notice or knowledge of the defect complained of, or it was so 
plain to observation and existed so long a time that officers 
exercising a reasonable supervision ought to have observed it : 
Burns vs. Bradford City, 137 Pa. 361 ; Lohr vs. Philipsburg, 
156 Pa. 246 ; Garland vs. Wilkes-Barre, 212 Pa. 151 :'' Brader 
vs. Township of Lehman, 34 Pa. Sup. Ct. 125, 127. The ques- 
tion whether it was negligence for the borough to maintain 
such a gutter there, that is, whether or not this was a danger- 
ous place, was submitted to the jury. Also the question 
whether from the evidence, if they found it was a dangerous 
place, that it had been there sufficiently long enough so that 
the borough officials, by the exercise of the ordinary care of 
the ordinarily prudent person could and should have discov- 
ered it. We consider that this was clearly a case to be sub- 
mitted to the jury to pass upon the questions whether the 
place was dangerous, and whether it was of such a character 
and had existed there a sufficient length of time for the bor- 
ough to have constructive notice. We are of the opinion that 
the verdict was an extremely moderate one. Under the evi- 
dence the jury was clearly warranted in finding the defendant 
guilty of negligence as claimed by the plaintiff. 

Rules for new trial and judgment n. o. v. discharged. 
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HIESTER et al. vs. GOUGLERSVILLE BAND et al. 

Corporations of the First Class — ^Right of Majority and Minority. 

1. The will of the majority of the membership of a corporation 
acting lawfully must govern, unless the fundamental articles provide 
otherwise. As against unlawful acts of the majority, the minority, 
unable to protect itself, is entitled to the protection of the Courta 

Same— Designated Place of Business. 

• 2. Where a charter of a corporation of the first class, designates 
a place where the business of the corporation is to be transacted, it 
does not follow that all 0"f the lawful business of the corporatix>n must 
be confined to the place thus designated and just there. 

Same— Judicial Notice of Charter — ^Rule XXVH, Sec. 5, of the Rules 
of Court. 

3. Under Rules of Court, Rule XXVII, Sec. 5, the Court may take 
judicial notice of the charter of a corporation of the first class located, 
duly incorporated and recorded in Berks County. 

Equity — Situation at Time of Decree Governs. 

4. In equity the situation at the time of the decree, not at the 
commencement of the suit, is the criterion. 

Same— Basis of STquitable Interposition. 

5. A mere apprehension that that which it is proposed to do in a 
lawful, may be attempted in an unlawful, way is hot a suflftcient basis 
for equitable interposition. 

6. A majority of the members of the Gouglersville Band, a cor- 
poration of the first class, formed for "the promotion, cultivation 
and practice of the art of music by its mem'bers" with the town of 
Gouglersrville designated by its charter as the place where the business 
of the said corporation was to be transacted, contemplating changing 
the principal place of 'business from G. to M. and changing ,the cor- 
poration name, authorized the purchase of an auditorium Jji the 
borough of Mohnton, about three miles distant from Gouglersville. 
A minority of the members objected to the purchase on the grouaid 
that it was unlawful under the charter, and filed a bill in equity pray- 
ing for a decree restraining the corporation and the majority of its 
membership from consummating, and from expending corporate funds 
in the consummation of, the purchase of the 'Mohnton Auditorium, 
and compelling restitution to the corporate treasury of the sum al- 
ready paid on account of the purchase price. After this bill had been 
filed, the corporation by a majority vote resolved to change i.ts cor- 
porate name from the "Gouglersville" to the "Marine" Band, and the 
principal place of business from Gouglersville tp Mohnton by charter 
amendment and alterations of its by-laws according to law. Bill dis- 
missed. 

In the Court of Common Pleas of Berks County^ in Equity. 

No. 1118 Equity Docket, 1914. 

Upon trial and final hearing. 

Joseph R. Dickinson for plaintiffs. 

William Rick for defendants. 

Opinion by Endlich, P. J., October 24, 1914.— 

I. FINDINGS OF FACT. 

1. — The plaintiffs are members of the Gouglersville Band, 
defendant, a corporation erected by decree of the Court of C. 
P. of this county, of February 14, 1911, its charter, recorded in 
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the office of the Recorder of Deeds, etc., of said county, in 
Charter Book, vol. 6, p. 681, declaring the purpose of the 
corporation to be "the promotion, cultivation and practice of 
the art of music by its members," and designating "the town 
of Gouglersville, Cumru Township, Berks County, Pennsyl- 
vania" as "the place where the business of said corporation is 
to be transacted." 

2. — The defendants, Griffith, Artz and Fultz, are re- 
spectively the president, secretary and treasurer of said cor- 
poration. 

3. — Since its incorporation the Gouglersville Band has 
maintained a band in Gouglersville and transacted its business 
in a hall, there hired for the purpose, using the same as a 
band-room for practice and rehearsals, the storing of its in- 
struments and paraphernalia, and the holding of its business 
meetings. 

4. — ^At a corporate meeting held at said hall on November 
28, 1913, a resolution was passed by a vote of 11 to 3, to pur- 
chase an auditorium in the borough of Mohnton, some 3 miles 
distant from Gouglersville; the intention being to transfer the 
location of the band from Gouglersville to Mohnton. Against 
this, and the appropriation and expenditure of corporate funds 
for this purpose, plaintiffs and others protested at the time 
and subsequently as unlawful under the charter. 

5. — Notwithstanding said protest a majority of the di- 
rectors or trustees of the corporation, in pursuance of said 
resolution, entered into an agreement for the purchase of the 
Mohnton auditorium for $4,200 and paid $500 upon it. 

6. — On January 23, 1914, at a meeting of the band at the 
Gouglersville hall a resolution was adopted by a vote of 14 to 
7, looking towards a change of the name of the "Gouglersville" 
to the "Marine" Band and of its location and place of business 
from Gouglersville to Mohnton by legal proceedings amend- 
ing the charter and by alteration of the by-laws accordingly. 

II. DISCUSSION. 

The plaintiffs in this case, suing for themselves and 
others who may join them, seek a decree restraining the 
corporation and the majority of its membership from con- 
summating, and from expending corporate funds in the con- 
summation of, the purchase of the Mohnton auditorium, and 
compelling restitution to the corporate treasury of the sum 
already laid out in that behalf. The proposition involved in 
their bill is that under the charter, as it stands, the location 
of the corporation is Gouglersville; that there its business is 
bound to be transacted; that a transfer of the location to 
Mohnton and a change of name incidental thereto would be 
in violation of the charter; that every act or expenditure 
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having such a transfer and change in view must necessarily 
be unlawful ; and that, therefore, the acquisition of the Mohn- 
ton auditorium, having them in view, is unlawful and every 
expenditure of corporate funds connected therewith a mis- 
appropriation of those funds. The rule is that, unless the 
fundamental articles provide otherwise, the will of the ma- 
jority of the membership of a corporation must govern : Mc- 
Kean vs. Biddle et al., 181 Pa. 361. This rule, however, re- 
fers to lawful action. As against unlawful acts of the ma- 
jority, the minority, unable to protect itself, is entitled to the 
protection of the courts : Schmid vs. Theatre Co., 244 id. 373. 
But what unlawful action is here threatened or attempted by 
the majority, to forbid which this Court may justly interpose? 
No doubt, the name of a corporation is an essential in its 
corporate existence: B. & L. Ass'n vs. B. & L. Ass'n, 159 Pa. 
308, 311, to be altered only by amendment of its charter: 
ibid. ; Pet'n of Liberty Bell Lodge, 231 Pa. 112. Let it be 
granted also that the "business" of the corporation, which 
under its charter is to be transacted at a designated place, 
means more than what in Derry Council vs. State Council, 
197 Pa. 413, 416, is referred to as its "strictly corporate acts,'' 
such as corporate meetings and the like; that it ought to be 
understood as comprehending the principal business opera- 
tions carried on by it: Transport. Co. vs. Detroit, (Mich.) 
51 N. W. 978, 980; and that its location can, like the name, be 
changed only by an amendment of the charter. Yet it does 
not follow that all of the business the corporation may law- 
fully engage in must be confined to the place designated and 
carried on just there. The contrary acceptation is too 
familiar in every-day practical experience to call for vindi- 
cation. Neither does it follow that where a change of name 
and location are desired by a majority of the members, and 
proceedings for the amendment of the charter permitting them 
are in contemplation, every act previously done in view of 
such change, but not itself necessarily involving it, must be 
unlawful. Under Rule XXVII, sec. 5, of the Rules of this 
Court, we are at liberty to take judicial notice of the recorded 
charter of the defendant corporation : see Brotherhood vs. 
Becker, C. P. Berks. Co., No. 27 Aug. T. 1894; Orth vs. Rain- 
bow, etc., Co., No. 45 June T. 1907. Whilst the business of 
the corporation is to be transacted at Gouglersville, there ap- 
pears to be nothing in its nature or in the terms descriptive 
of it forbidding the corporation to own, or to employ its funds 
in the purchase of, real estate in a neighboring community 
within the county, when that property is of a kind indicative 
of its appropriateness to the purposes for which the corporation 
was erected. The acquisition of such property seems directly 
authorized by the general power given by the Act of 1874 to 



Digitized by VjOOQIC 



32 BERKS COUiNTY LAW JOURNAX.. 

corporations formed under it to take and hold real estate. 
The rule being that there can be no injunction against that 
which the statute declares lawful : Gaw vs. R. R. Co., 196 Pa. 
4:4:2, 451, the only possible ground upon which the purchase 
by the corporation, here complained of, could be asked to be 
interfered with would, therefore, be that an otherwise lawful 
act was rendered unlawful by the alleged unlawful intent 
which is claimed to have prompted it and which, it is said, it is 
meant to serve, — namely the change of name and location. 
It must be remembered, however, that this change may be 
lawfully sought by proceedings to amend the charter. It 
could be unlawful only if done without such authority and in 
defiance of the existing charter provisions. A purpose so to 
accomplish it cannot, of course, be presumed, and as for any 
proof of it, there is none whatever. It appears on the con- 
trary that the intention is to apply for a change of name, etc., 
in the proper and legal way ; and though the formal declaration 
of this intention came after the filing of plaintiffs' bill, it was 
entirely consistent with what had been done before, no con- 
trary intention having been previously evinced. In equity 
the situation at the time of the decree, not at the commence- 
ment of the suit, is the criterion : Shaw vs. Bayard, 4 Pa. 257, 
258-9; U. S. Brick Co. vs. Brick Co., 228 id. 81, 88. Now, it 
was pointed out in Deysher vs. Reading, 17 Pa. C. C. Rep. 611, 
and again in Tomlinson vs. Reading, C. P. Berks Co., No. 
922 Eq. Dock. 1906, and Academy vs. Mishler, No. 933 Eq. 
Dock. 1907, that it is only that which it is proposed to do that 
can be enjoined, not something which it is not proposed to 
do. Nor is a mere apprehension that that which it is proposed 
to do in a lawful, may be attempted in an unlawful, way a 
sufficient basis for equitable interposition : see Rhodes vs. 
Dunbar, 57 Pa. 274, 288. 

It follows with a pretty hi^h degree of certainty that, as 
this case now stands, the plaintiffs are not entitled to the re- 
lief they pray for, and that their bill should be dismissed. They 
will have an opportunity of being heard in opposition to any 
change of name or location when an application for the amend- 
ment of the charter in those particulars is made; and it may be 
added that, should these changes be undertaken without such 
previous authority, the way will be still open to plaintiffs to 
ask for appropriate action by the Court. 

There seems to be no good reason why the disposition ol 
the costs of this litigation should not follow the ordinary rule 
in equity, which imposes them on the losing party. 

III. CONCLUSIONS. 

A. — The action of the defendants, in accordance with the 
direction given by a majority of the members of the Gouglers- 
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ville Band at the corporate meeting of November 28, 1913, in 
entering into an agreement for the purchase of an auditorium 
in Mohnton, and in paying $500 out of the corporate treasury 
upon said agreement, cannot be declared unlawful in itself, or 
by reason of a purpose then entertained looking towards a 
change in the name and location of the corporation as desig- 
nated by the charter. 

B. — As affecting the lawfurness of said purchase, there was 
nothing unlawful in the purpose entertained to change the name 
and location of the corporation, unless that change was in- 
tended to be accomplished otherwise than by the regular and 
lawful method of seeking an amendment of the charter in these 
particulars; and there is no proof in the case of the existence of 
such institution. 

C. — The plaintiffs' bill is to be dismissed, with costs, but 
without prejudice to the right of plaintiffs and other mem- 
bers of the corporation, joining with them, to resist any appli- 
cation that shall be made for amendment of the charter, or to 
apply again for the interposition of this Court in the event of 
an attempt by defendants to change the name and location, or 
either, of the corporation without previous amendment of the 
charter. 

And now, October 24, 1914, the Prothonotary is directed 
to enter a decree nisi in accordance with the foregoing decision, 
and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. ^ 



CITY OF READING vs. READING AUTOMOBILE CO. 

Res Adjndicata— Identity of Rights Involved — ^FindSn^ of Fact a 
% Port of the Judgment — ^Evidence. 

Whether or not a question is res adjudicata as between the same 
parties or those standing in their shoes, depends upon the identity of 
the rights involved, and that is to be judged of by the facts upon 
which the judgment in the first case was predicated. The findings ot 
fact, upon which the prior judgment was based, are a part of that 
judgment and admissible to show the precise question. 

Same— -Rule Not To Be Extended By Implication. 

The rule of res adjudicata cannot be extended by argument or 
implication to matters not actively heard and determined by the prior 
judgment. 

Practice, C. P. — Allowance of Interest Wbere PlalntUTs Claim is 
Grossly Excessive. 

Where plaintiffs demand has been greatly in excess of what was, 
justly due, interest is not to be awarded as a compensation for the' 
withholding of payment. •; ! 

In the Court of Common Pleas of Berks County* '''' 

" No. 36, February Term, 1912. - "^ ^ > ik 
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■■■ ' I . — t 

Exceptions by defendant to decisions. 

Cyrus G. Derr, for exceptant. 

H. P. Keiser, City Solicitor, for plaintiff. 

Opinion by Endlich, P. J., October 24, 1914.— Looking at 
the substance of the defendant's exceptions to the decision 
rendered in this case on July 6, 1914, and reported in 6 Berks 
Co. L. J. 274, they may for present purposes be grouped and 
considered under three heads. 

1. (Exceptions relating to the effect of the Htigation to 
No. 43 Nov. T. 1904.) The "entire record" of that case was 
put in evidence by defendant, contending that by the determina- 
tion of it the question raised here had become res adjudicata. 
That result, as between the same parties or those standing in 
their shoes, depends upon the identity of the rights involved: 
Kay vs. Gray, 30 Pa. Super. Ct. 450, 455, and obviously that is 
to be judged of by the facts upon which the judgment in the 
first case was predicated. With this view, in the decision ex- 
cepted to, the findings of fact made by Judge Ermentrout are 
referred to, it appearing from them that the only question in- 
volved in No. 43 Nov. T. 1904 was the right to a free supply 
of water for the whole property by, or equal to that derivable 
from, a l^^-inch attachment to the city's main on Fifth street. 
It is insisted on behalf of the exceptant that the findings are 
no par{ of the judgment; that the latter is embodied in the 
concluding sentence of the decision declaring that "the city 
has no right of lien or collection of water rents against the 
premises of the defendant," and that the finding is "in favor 
of the defendant;" and that this alone, as broadly as it is stated, 
is to be regarded as controlling. Exactly the same contention 
was made in Hexter vs. Bast, 125 Pa. 52, (see pp. 57-58), and 
adopted by the nisi prius court, but rejected by the Supreijie 
Court (p. 72). Circumscribed by its manifest relation to the 
attachment on Fifth street as the only one dealt with in No. 
43 Nov. T. 1904, the decision of that case of course estab- 
lished nothing as to an alleged prescriptive right to another and 
additional free connection with the main on Madison avenue. 

Nor do the facts that such a connection was not referred 
to, and that on the contrary the decision rendered in it as- 
sumes and finds that the water brought upon all parts of the 
premises came from the Fifth street main, seem to fail to jus- 
tify the conclusion that the parties to that proceeding were 
at the time unaware of the existence of that connection. The 
learned counsel for exceptant points out that Judge Ermen- 
trout says that no water rent was ever paid for water con- 
sumed on the front of the property or for the stable in the rear, 
and mentions certain entries on the records of the Water De- 
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partment, distinguishing between the properties on the front, 
on Fifth street, and "the property in the rear ♦ ♦ ♦ on 
Madison avenue." It is argued that the city could not regard 
the front as one property and the rear as another and distinct 
property if there was only a connection with the main on the 
front, but that this mode of keeping the records indicates the 
fact, with knowledge on the patt of the city, of an additional 
connection on Madison avenue. It certainly did not strike 
Judge Ermentrout's mind as indicating such a thing; for he 
expressly and unequivocally finds the connection on Fifth 
street to be the source of the water supply upon every portion 
of the premises; and when he finds that "defendant has ac- 
quired a full (by which he clearly means a fully perfected) pre- 
scriptive right to the use of the water," his employment of the 
definite article shows that he means the water about Which 
alone he is speaking, i. e., the supply derived from the Fifth 
street connection: see Patterson vs. Kountz, 63 Pa. 246, 251. 
Neither does the method pursued by the city in keeping its 
accounts with the property in question, by reference to the 
several parcels occupied by different buildings and used for 
different purposes, and making its memoranda, "exempt," 
"water-right," etc., against each of them, fairly show Anything 
to the contrary. It would appear, indeed, to be but a recogni- 
tion of the fact of subdivision of property and water-supply, 
and in harmony with the principle to which, as analogous, ex- 
ceptant appeals, that the owner of a dominant tenement may 
subdivide it into as many parcels as he pleases, and the ease- 
ment will be appurtenant to each: McMakin vs. Magee, 13 
Phila. 106. It therefore implies no suggestion of any other 
source or knowledge of any other course of supply additional 
to that on Fifth street. On the other hand it was so obviously 
in the interest of the defendant in No. 43 Nov. T. 1904 to as- 
sert its right as broadly as possible, that, in view of the prin- 
ciple just referred to, a failure to show the existence of a con- 
nection on Madison avenue can hardly be accounted for except 
on the ground of ignorance of the fact. 

Finally, an inspection of the record of that proceeding 
demonstrates that the charges there made by the city were all 
for the use of water for household and ordinary business pur- 
poses, and included none for the extraordinary one of build- 
ing. The defendant's liability for such, therefore, did not arise 
and was not heard or determined. The rule of res adjudicata 
cannot be extended bv argument or implication to such mat- 
ters: Schwan vs. Kelly, 173 Pa. 65, 72. It follows that the 
generality of the language of the decision must be narrowed 
accordingly, and in this instance cannot be understood as 
negativing the right of the city to make a charge for water 
used in building operations, which was not in any way before 
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the Court in No. 43 Nov. T. 1904, which was not compre- 
hended in the reservation by deed, and concerning which there 
was no proof of prescription. 

2. (Exceptions relating to the question of a prescriptive 
right to a free supply of water by the Madison avenue con- 
nection). The complaint is that the Court failed to find such 
right additionally to, in excess of, that found as to the Fifth 
street connection ; for in so far as the Madison avenue attach- 
ment merely took the place of the Fifth street supply, it would 
be but a subdivision of an established right and within the sa;me, 
and therefore insignificant in this case, because concluded by 
the adjudication in No. 43 Nov. T. 1904. The fact is found 
(findings, 4) that at the time of the trial of that case "and be- 
fore,'' there was a connection on Madison avenue; but a care- 
ful reading of the testimony makes it impossible to declare, with 
any degree of assurance, how long before or whether long 
enough to create an adverse right. And, no matter how long, 
if it lacked the element of notoriety, knowledge on the part of 
the city (already adverted to), it lacked what was essential to 
give it the effect of a prescription. 

3. (Exceptions relating to the calculation of the amount 
recoverable by the city.) While the Fifth street attachment 
continued at 1,^2 inches, the Madison avenue attachment was 
an increase over the supply which was of right to the extent 
of the capacity oS the ^-inch attachment. The enlargement 
of the latter connection to 1J4 inches, i. e., by doubling the 
diameter of the pipe, was according to the familiar mathe- 
matical -formula a quadrupling of the area of the pipe and 
hence of the supply from that source. The simultaneous 
reduction of the Fifth street attachment from 1J4 to % of an 
inch was according to the same formula a reduction of the 
supply from that attachment to J4 of what it had been, i. e., 
by }i of its former volume. The result of both, therefore, is 
a remaining excess by reason of the Madison avenue attach- 
ment over the entire right estabHshed to the extent of ^ of 
that right, — or, which is the same thing, an excess to the ex- 
tent of 54 of the Madison avenue supply over what could 
rightfully be claimed to be exempt from water rent from that 
connection. In other words, defendant is getting 5-4 of what 
it is entitled to get free. It is consequently liable for 1-5 of 
the whole amount it is getting, i. e., since the city in this case 
is charging for the whole of the water supplied for ordinary 
purposes, to 1-5 of that entire charge, which (see findings, 2) 
after deducting from $152.72 the items of $21 for water used 
in building operations, $13.86 penalty for non-payment, and 
25 cents for survey, is $117.61,— 1-5 thereof being $23.50. 
Within a few cents this amount is }i of the charge apportioned 
by the city (see findings, 6) to the Madison avenue attach- 
ment, as actually supplied by it. 
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When it is remembered that, as already seen, the Madison 
avenue supply, taken additionally to the Fifth street supply, 
was to the extent of % of the former in excess of the entire 
right of the defendant to a free supply, this correspondence 
bears out the result of the theoretical computation by a 
demonstration of its practical accuracy and fairness. To the 
sum of $23.50 must be added 1-5 of the penalty charged by 
the city for non-payment, that is to say $2.73, (for necessarily, 
to the extent that the supply is not free, the penalty attaches 
to its non-payment,) and also the charge of $21 for water 
used in building operations, an extraordinary use included 
in no exemption established in the previous or in this case, 
and for the same reasons the charge of 25 cents for survey. 
Thus the sum of $47.48 is made up, for which the city was 
held entitled to judgment. The disallowance of interest, 
based in the decision upon the claim and recovery of a penalty, 
may be additionally justified on the ground that where plain- 
tiff's demand has been greatly in excess of what was justly 
due, interest is not to be awarded as a compensation for the 
withholding of payment : Trustees vs. L. V. C. Co., 241 Pa. 482. 

Added to what is contained by way of discussion of the 
case in the decision excepted to, the foregoing seems to cover 
the substance of all the defendant's exceptions, and to warrant 
the opinion that nothing has been pointed out which calls for a 
modification of the findings or a change of the conclusions. 

The exceptions are dismissed, and it is ordered that judg- 
ment be entered in favor of plaintiff and against defendant 
according to the decision heretofore filed. 



REMPPIS COMPANY vs. SHARP. 

Practice, C. P. — Province of Cburt and Jury. 

Wliere the issue depends upon conflicting evidence, inferences 
from disputed facts and presumptions of fact in controversy, the de- 
cision of it belongs to the jury. 

Practice, C. P. — Judgment n. o. v. — ^Request for Binding Instructions — 
Act 22 April, 1905, P. Ij. 286. 

Where the plaintiff at the trial files a written request for binding 
instructions in his favor, which is declined, he may move for judgment 
n. o. V. under the Act 22 April, 1905, P. Li. 2i86. 

The Act of 1905 has made no radical change in the law or the 
relative functions of the Court and jury, which continue to forbid the 
direction of a verdict or the entry of judgment contrary to it wherever 
the questions legitimately belong to the jury. 

Evidence— Writings as Evidence of Collateral Facts— Question for 
Jury. 

As evidence of collateral facts, writings are for the jury. 
Same— Inference From Counae of Dealing. 

The question being whether the defendant in a certain transaction 
dealt with the plaintiff as an independent contractor or as the agent 
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for a disclosed principal, evidence offered by plaintiff to show that In 
other instances it had dealt with the defendant as an independent con- 
tractor and was paid 'by the defendant, was properly rejected as 
irrelevant. 

In the Court of Common Pleas of Berks Countyl 

No. 65 June Term, 1912. 

Rules by plaintiff for new trial and for judgment n. o. v. 

Ellwood H. Deysher for plaintiff and rules. 

Dumn & Schaeffer for defendant. 

Opinion by Endlich, P. J., October 24, 1914.— By agree- 
ment of January 20, 1910, the Moving Picture Co. of America 
employed defendant, who is a contractor, "as its agent to 
negotiate contracts for the doing of certain work at and about 
a certain building belonging to the company, "and to super- 
vise the execution of the said contracts, all subject to the 
orders and directions of J. E. Cummings," without whose 
written approval no contract was to be made. After some 
consultations and negotiations between Cummings and de- 
fendant on the one side and plaintiff's representative, Yost, 
on the other, the latter by letter of January 25, 1910, addressed 
to defendant offered to procure and furnish certain material 
required for the building at a designated price, providing he 
could place the order the same day, and requested defendant 
to let him know at once, — adding, "I will then wire Mr. Cum- 
mings that material has been ordered and we are going ahea,d 
with the work.'' Upon this letter defendant wrote "go ahead 
at once at Price 440 — Sharp," and so returned it to plaintiff. 
Thereupon plaintiff proceeded to fill the order, charging it 
upon its books to the defendant individually. Subsequently 
other materials were furnished, charged in the same way, 
bringing up the total to $597.00. For all these materials, as 
they were furnished, bills were rendered to the defendant 
individually, which were not by him returned, thoug'h he testi- 
fies that he told Yost they should be directed to the company. 
Later on, when payment was demanded from him, he re- 
quested plaintiff to endeavor to collect from the company, 
which request the plaintiff complied with. The efforts, how- 
ever, proving unsuccessful, and plaintiff thereupon again look- 
ing to defendant, he refused to pay the plaintiff's account on 
the ground that, having acted solely as agent for the com- 
pany in contracting with plaintiff, he was not individually 
responsible to it. 

If the case was one for the jury, whose verdict was for de- 
fendant, there is no complaint as to the manner of its sub- 
mission. But it was contended on behalf of plaintiff at the trial, 
and it is insisted now that the plaintiff was entitled to binding 



Digitized by VjOOQIC 



BERKS CJOUNTY LAW JOURNAL,. 



instructions in its favor. On this ground plaintiff asks for judg- 
ment n. o. v., a written request for such instructions having 
been made and declined at the trial: see Hanick vs. Leader, 
243 Pa. 372, and a judgment n. o. v. for plaintiff being permis- 
sible under Act 22 Apr. 1905, P. L. 286; Iron Co. vs. Constr'n 
Co., 226 Pa. 445, 447 ; Murphy vs. Greybill, 34 Pa. Super. Ct. 
339. On the other hand, in the event of a disposition of that 
application adversely to plaintiffj it asks for a new trial on the 
ground of alleged error in the Court's ruling upon a certain 
offer of evidence made by plaintiff at the trial. 

1. The Act of 1905 has made no radical change in the law 
or the relative functions of the Court and jury, which continue 
to forbid the direction of a verdict or the entry of judgment 
contrary to it wherever the decisive questions legitimately be- 
long to the jury: Duffy vs. W. & P. Co., 233 Pa. 107. Here 
there can be no doubt that defendant was in, truth, as between 
himself and the Moving Picture Co., acting as its agent. The 
agreement under which he was employed in terms so makes 
him. But, whilst the agreement was manifestly admissible, in- 
deed indispensable, to establish that fact, it alone is not de- 
cisive. There is no pretence that the agreement was broug'ht 
to plaintiff's notice. In his dealings with plaintiff, in so far 
as they were in writing and are in evidence, defendant did not 
describe himself as agent for the company. His apparent con- 
nection with the work going on did not exclude the assump- 
tion, on the part of uninformed outsiders, that he had it in 
hand as an independent contractor, which at least in part was 
a business he followed. If then the plaintiff, ignorant of his 
true position, believed him to be in this instance an independent 
contractor — if the defendant permitted and encouraged plaintiff 
so to believe — and if in that belief plaintiff gave credit to him 
individually for the materials furnished upon his orders — then, 
upon every principle of fairness, he ought to be held liable to 
the plaintiff. If on the other hand plaintiff was informed that 
he was only acting for the company, intending by his orders 
to bind his principal and not himself, and dealt with him with- 
out unequivocally repudiating that understanding and advising 
him of an intention to hold him, then it is equally clear that he 
ought not to be deemed liable: see Roberts vs. Austin, 5 Whart. 
313; Barclay vs. Pursley, 110 Pa. 13. And if at the trial the 
answer to the question indicated depended upon conflicting 
evidence, upon inferences from disputed facts, and upon pre- 
sumptions of fact in controversy, obviously the decision of it 
belonged to the jury: see Trust Co. vs. R. R. Co., 160 Pa. 590, 
600. Now, the record shows that on the one side it is testified 
that defendant, before any of the materials were furnished, told 
the plaintiff's representative that he was acting merely as the 
Moving Picture Company's agent, while on the other side it is 
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denied that he made any such statement. Of course, the cir- 
cumstance that plaintiff on its books charged the material to 
him and not to the company does not as a matter of law re- 
solve this conflict in the testimony in plaintiff's favor; and 
neither does the fact that plaintiff sent its bills to defendant and 
that he failed to return them, or that he asked plaintiff to in-- 
duce the company to pay them. The effect of all this as sub-^ 
stantiating plaintiff's position and overcoming the defendant's 
was essentially for the jury. Equally for it to deal with, as 
sustaining the one side or the other, were the plaintiff's effort 
to obtain payment from the company, the admitted presence of 
Cummings at the early interviews and his participation in them, 
and the reference to him in the letter of January 25, 1910, as 
well as the wording of defendant's reply written upon it; for 
as evidence of collateral facts, writings are for the jury: Rey- 
nolds vs. Richards, 14 Pa. 205; Miller vs. Fichthorn, 31 id. 252; 
McKean vs. Wagenblast, 2 Gr. 462. 

It follows that the determination of the crucial question in 
this case could not legitimately be assumed by the Court, that 
plaintiff was not entitled to the binding instruction asked by it, 
and that therefore judgment n. o. v. cannot now be given in its 
favor: see Squires vs. Job, 50 Pa. Super. Ct. 292. 

2. The inquiry in this case related to the character in 
which defendant dealt with plaintiff and was by the latter known 
or believed to be deaHng with it, in this particular instance. An 
offer of plantiff's to show that in other instances it had dealt 
with him as an independent contractor and was paid by him, 
was objected to by defendant and rejected by the Court, as 
plaintiff argues erroneously. Upon careful reflection it is not 
perceived how the fact proposed to be shown (assuming it to 
be a fact: Carpenter vs. Ins. Co., 161 Pa. 9, 15), could -have 
any tendency to prove either that defendant in this transaction 
was acting as an independent contractor, or that he had not dis- 
closed his agency to plaintiff's representative, or that plaintiff' 
furnished the materials sued for on his individual credit — i. e., 
how it could be relevant to any possible issue in the case. On 
the contr^ary its admission would have introduced a collateral 
inquiry which could only have served to distract the minds of 
the jurors from, and obscure, the real issue in the case. 

As a ground for a new trial, this objection to the record, 
therefore, does not appear to be sustainable, and hence that 
application also must be refused. 

The rules to show cause are discharged. 
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STETLER & MENGEL vs, BARTH. 

Practice, C. P. — Judgment n. o. v. — ^Written Request for Binding In- 
structionsi — Act 22 April, 1905, P. L. 286. ^ 

In order to be entitled to a rule for judgment non obstante vere- 
dicto upon the whole record under the Act 22 April, 1905, P. L. 286, 
the record must show that the party applying for the rule has pre- 
sented a written request for binding instructions which has been re- 
served or refused. 

Practice, C. P. — ^Province of Court and Jury. 

The determination of an issue which depends uipon conflicting 
statements of witnesses, upon disputed inferences from established 
facts, and upon presumptions the 'basis and propriety and effect of 
which as bearing upon the facts were in controversy, is for the jury, 
and the Court has no power and no means of controlling their findings. 

Practice, C. P. — Verdict Against the Evidence as Ground for New TriaL 

Whether a verdict is "against and contrary to the evidence," is not 
to be tested by the fact that the conclusion of the jury differs from 
that which, upon the same evidence, the Court might arrive at were 
the issue one for its determination, but by the inquiry whether it is so 
perversely contrary to the only reasonable and proper construction of 
the evidence as to make it manifest that the jury must have over- 
looked its prominent and essential points. 

Practice, C. P. — Verdict Unlawful as Ground for Neiy Trial. 

The jury was instructed that if they found that the plaintiffs 
were entitled to recover, they should have *'a verdict for as much as 
their labors were fairly worth under the evidence." The verdtct found 
in favor of the plaintiffs was for the exact amount of the plaintiffs' 
claim without interest. Held: the verdict was lawful. 

The jury is not bound to accept the statements of witnesses with- 
out qualification, thou<gh not directly opposed. 

In the Court of Common Pleas of Berks County. 

No. 56 November Term, 1911. 

Rules by defendant for new trial and for judgment n. o. v. 

J. Wilmer Fisher for defendant and rules. 

J. B. Stevens for plaintiff. 

Opinion by Endlich, P. J., October 24, 1914.— The rule for 
judgment n. o. v. upon the whole record, under Act 22 April 
1905, P. L. 286, was inadvertently granted. The record shows 
no written request for binding instructions, and no question 
reserved by the Court. Under these circumstances there can 
be no judgment n. o. v.: Hanick vs. Leader, 243 Pa. 372. 
Hence the rule ought not to have been granted and must now 
be discharged. 

In support of the rule for a new trial, the defendant does 
not complain of anything in the rulings or charge of the 
Court, but alleges that the verdict for plaintiffs was "against 
the law" (i. e., as laid down in the charge: see Beidler vs. 
Teleph. Co., 4 Berks Co. L. J. 79, 81,) and "against and con- 
trary to the evidence.'* It is well understood that the ques- 
tion w'hether a verdict is obnoxious to the latter objection is 
not to be tested by the fact that the conclusion of the jury 
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differs from that which, upon the same evidence, the Court 
might arrive at were the issue one for its determination : 
Griffith vs. Willing, 3 Binn. 317; Brown vs. R. R. Co., 2 
Woodw. 144, — but by the inquiry whether it is so perversely 
contrary to the only reasonable and proper construction of the 
evidence as to make it manifest that the jury must have over- 
looked its prominent and essential points: see Lotz vs. Iron 
Co., 10 Pa. C. C. Rep. 497, and cases there cited. 

The learned counsel for defendant has presented the 
salient parts of the evidence in this case relied upon by him 
with much earnestness and ingenuity, with a view to demon- 
strating a failure of the jury to give it its proper effect. But 
a careful review of the entire record cannot but show that the 
question what the contract between the parties in truth was, 
was one depending upon conflicting statements of witnesses, 
upon disputed inferences from established facts, and upon 
presumptions the basis and propriety and effect of which as 
bearing upon the facts were in controversy. Under such con- 
ditions, the determination of the case belonged to the jury, 
and the Court has no power and no means of controlling their 
finding: Trust Co. vs. R. R. Co., 160 Pa. 590, 600. 

It is urged that the circumstance that the verdict is for 
the exact amount of plaintiffs' claim without interest should 
be taken as evincing a doubt even in the jurors' minds as to 
the righteousness of a finding for plaintiffs. It is, however, 
to be noted that the charge did not instruct them to find for 
plaintiffs, if at all, in the sum of $122.50, with interest added 
thereto. What they were told was that that was What plain- 
tiffs claimed, and that if they were found entitled to recover, 
they should have "a verdict for as much as their labors were 
fairly worth under the evidence." It must be assumed that 
that was what the jury meant to give them by the verdict. 
The latter, therefore, not only cannot be said to be contrary 
to the law as laid down in the charge, but if it was less than 
the uncontradicted testimony fixed as the value of plaintiffs' 
services, it does not, as pointed out in Schaeffer vs. R. R. Co., 
C. P. Berks Co., No. 5 Sept. T. 1891, (aff'd: 168 Pa. 209,) 
indicate a doubtful conclusion or compromise. It is to be re- 
membered that the jury was not absolutely bound to accept 
the statements of witnesses without qualification, though not 
directly opposed: Madara vs. Eversole, 62 Pa. 160; Bartlett 
vs. Rothschild, 214 id. 421 ; Kircher vs. Sprenger, 4 Pa. Super. 
Ct. 38; Troxell vs. Malin, 9 id. 483. If the amount of the 
verdict rendered afforded a ground of complaint to any one, 
it was to the plaintiffs and not to the defendant. 

For the Court to interfere with the verdict for the reasons 
advanced would thus be to usurp a power it does not legiti- 
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mately possess, an abuse of discretion ; and therefore there is 
really no choice but to deny the defendant's application. 
The rules to show cause are discharged. 



STEINITZER vs. SCROLL et al. 

Mechanic's Liens — Amendment — Act 4 June 1901, P. L. 431, Sec. 51. 

Under the Act 4 June 1901, P. L. 431, sqc. 51. amendments to 
mechanic's liens are of right saving intervening rights, and may be 
allowed after application to strike off the liens. 

The general principle requiring amendments to be liberally al- 
lowed applies to sec. 51 of Act 4 June 1901, P. L. 431. 

The lien may be amended after the expiration of the statutory 
period for filing. 

Mechanic's Liens — Act 4 June 1901, P. L. 431, Sec. 51 — Amendment — 
Pleading — Existence of Inten^enlng Rights. 

On a petition to amend a mechanic's lien under Act 4 June 1901, 
P. L. 431, sec. 51, where the record on its face does not indicate that 
any intervening rights have arisen, the burden is not on the plaintiff 
to negative the existence of intervening rights. 

An exception contained, not in the enacting clause of a -statute 
but in a subsequent clause by way of proviso, etc., does not have to be 
negatived by the party proceeding under the statute, but is to be 
invoked by the party seeking the benefit of it, upon whom rests the 
burden of bringing himself squarely within the exception. 

In the Court of Common Pleas of Berks County. ■ 

No. 5 March Term, 1914, M. L. D., and No. 27 June Term„ 
1914 A. D. ; No. 6 March Term, 1914, M. L. D., and No. 2a 
June Term, 1914 A. D. 

Rules to strike ofl mechanic's lien, etc., and to amend 
mechanic's lien, etc. 

D. E. Schroeder for plaintiit and rules to amend mechanic's 
lien. 

H. F. Kantner for defendant and rules to strike off me- 
chanic's lien. 

Opinion by Endlich, P. J., October 24, 1914.— On March 
21, 1914, the plaintiff filed to the above term and numbers two 
apportioned mechanic's liens for carpenter work stated therein 
to have been done continuously from Oct. 28, 1912, to Sept. 20, 
1913, in pursuance of a written contract (set forth in full) 
which stipulates for payment of the carpenter work in a gross 
sum of $617 and 40 cents per hour for extra work. The total 
claim, however, is at the rate of 40 cents per hour for the entire 
work (except 62 hours at eSO cents) amounting to $1415.20, of 
which, giving credit for $870.80 as paid, a balance of $544.40 
is averred to be due. Writs of sci. fa. having been issued on 
these liens, the defendants, on May 25, 1914, presented their 
petitions praying to have them stricken off, (1) because on 
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the face of them more than 6 months had, at the time of their 
filing, expired since the completion of the work, and (2) be- 
cause the liens, reciting the contract as pointed out and yet 
basing the charge as they did, were self-contradictory. Upon 
these petitions rules to strike off the liens were granted, pro- 
ceedings on the writs of sci. fa. being stayed during the pen- 
dency of the rules. Thereupon, on June 20, 1914, the plaintiff 
petitioned the Court for leave to amend the liens (a) by 
changing the date of "Sept. 20, 1913," (alleged to be a clerical 
error), to **Sept. 29, 1913," (averred to be correct in point of 
fact), and (b) by re- itemizing the statements of claim and 
credits so as to give defendants credit for the contract price 
paid and the amount paid on account of extra work and show 
the amount due (and at least by implication for extra work) 
to he $543.80, apportioned, $383.80 to the one property and 
lien, and $160.00 to the other. Upon these petitions the rules to 
amend were granted. All of the rules mentioned were heard 
together. 

It is not understood to be disputed that, if the proposed 
amendment of the date referred to is allowed, the first ground 
advanced for striking off the liens in question will be elimi- 
nated. As to the other amendment asked for, w^hilst the 
appositeness of Murphy vs. Bear, 240 Pa. 448, cited in behalf 
of the plaintiff, is not apparent, it would seem that there is 
no necessary inconsistency ^between the contract averred and 
the statement of the claim as proposed to be specified. The 
question may, of course, arise whether what is charged in 
excess of $617 really represents extra work payable at the rate 
per hour indicated, or whether in whole or in part it represents 
work covered by the gross sum just mentioned. But that 
would appear to be a question to be dealt with, if at all, in the 
sci. fa. proceedings, and under sec. 36 of the Act 4 June 1901, 
P. L. 431 (438), doubtless competent to be raised there by 
way of defence. 

The inquiry then arises, whether or not the amendments 
sought to be made can still be allowed, the contention on 
defendants' part being that, after application to strike off the 
liens, the plaintiff's request comes too late. The answer to 
this objection is to be found in sec. 51 of the Act of 1901, 
and the trend of the decisions under it. That section provides 
very broadly for the allowance of amendments of mechanic's 
liens, "saving intervening rights;" and it is sufficient to refer 
to Thirsk vs. Evans, 211 Pa. 239, and Sinnott vs. Beard, 14 
Distr. R. 619, to show that the general principle requiring 
amendments to be '^liberally allowed:" Joynes vs. R. R. Co., 
234 Pa. 321, 327, is to be applied in the interpretation of this 
section. That the time for filing the lien has expired presents 
no obstacle: Thirsk vs. Evans, supra. Neither did the cir- 
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cumstance that an application to strike off preceded the ap- 
plication to amend suggest itself as one rendering the latter 
ineffectual in Hoover vs. Lebo, 14 Distr. R. 2.38, or B. & S. 
Co. vs. Bru'baker, 17 York 113. And there seems to be no 
good reason for so regarding it. 

There remains only the matter of intervening rights, the 
existence of which is not disclosed or negatived by anything 
contained in the record. It was said in Dennis vs. Williamson, 
2 Distr. R. 481, a case arising under Act 11 June 1879, P. L. 
122, (the proviso to the second section of which directed that 
no amendment of a mechanic's lien under the statute should 
affect rights of bona fide purchasers, etc.), that in an applica- 
tion to amend the onus is upon the claimant to show that no 
injustice will l^e done to the owner or to other lien creditors. 
It is not easy to reconcile this view with the recognized prin- 
ciple : see 1 Chitty, Pldg, p. *246, that an exception contained, 
not in the enacting clause of a statute, but in a su'bsequent 
clause by way of proviso, etc., does not have to be negatived 
by the party proceeding under the statute, but is to be invoked 
by the party seeking the benefit of it, — upon whom, under an 
equally familiar doctrine : see ib. p. *247 ; Conroy vs. Pittsb. 
Times, 139 Pa. 331, 339; Coates vs. Wallace, 4 Pa. Super. Ct. 
253, rests the burden of .bringing himself squarely within the 
exception. But however that may be, the Act of 1879 is ex- 
pressly repealed by that of 1901, which in sec. 51 prescribes 
what the petition for amendment shall contain, specifying the 
amendment desired, the averment of the truth of what is al- 
leged, and the fact of mistake committed, and not mentioning 
the existence or non-existence of intervening rights. If this 
matter is not required to be referred to in the petition, it can 
scarcely be deemed one concerning w'hich any burden rests 
upon the claimant. It may, to be sure, be that, where the 
record on its face indicates (in the petition, in the answer to 
it, or otherwise) the existence of intervening rights, it will 
become part of the claimant's duty to s'how the contrary, or 
that no harm is to result to them from the amendment sought. 
But where the record is silent on the subject, it seems safe 
to hold that the Court, in passing upon the application, is not 
'bound to consider the possibility of there being such rights, 
or to require the claimant to negative it, etc., any order allow- 
ing the amendment being so framed as to contain a general 
saving of intervening rights, should there be any. Indeed, 
if there be any entitled to be treated as such, the statute prob- 
ably saves them at all events, while in the same section making 
the claim filed, correct as regards the names of owner and 
contractor and reasonably accurate in describing the property 
liened, sufficient notice to owners, purchasers and lien cred- 
itors. 
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The conclusion from what has been said is that the amend- 
ments prayed for ought to be allowed and the application to 
strike off the liens declined. But, following the precedent 
set in B. & S. Co. vs. Brubaker, IT York 113, the costs of all 
of these applications ought in fairness to be placed upon the 
plaintiff. 

In each of the above-entitled cases, the rules to show 
cause why the liens should not be amended as prayed for 
are made absolute (saving intervening ri^^hts, if any), and 
thereupon the rules to show cause why said liens should hot 
be stricken off are discharged ; the costs accrued upon all of 
said rules to be paid by plaintiff. 



TURNER vs. STANDARD PROTECTIVE SOCIETY. 

Practice, C. P. — ^Afflda\rlt of Defence — Setting Out Written Instrument 
Referred to Therein. 

An affidavit of defence is fataUy defective which fails to have 
attached to it a copy of an instrument in writing referred to and 
relied upon in it. 

Such deficiency, however, may be supplied by supplemental af- 
fidavit filed by leave of Court. 

In the Court of Common Pleas of Berks County. 

Xo. 36 February Term, 1014. 

Rule for judgment for want of a sufficient affidavit of 
defence. 

Samuel Turner, Irving P. Wanger and Cyrus G. Derr 
for plaintiff and rule. 

William Kerper Stevens for defendant. 

Opinion by Endlich, P. J., October 24, 1914. — Assuming 
the declaration in this case to be formally sufficient to call for 
an affidavit of defence under the Practice Act of 1887, in the 
absence of demurrer or other objection : see .S., K. & F. Co. 
vs. Smith, 166 Pa. 563, 570; Applegate vs. Cohn, 1 Pa. Super. 
Ct. 174, 178, it must be admitted that the affidavit originally 
filed was fatally defective by reason of its failure to have 
attached to it a copy of an instrument in writing referred 
to and relied upon in it: Marsh vs. Marshall, 53 Pa. 396; Erie 
vs. Butler, 120 id. 374; Hebb vs. Ins. Co., 138 id. 174; L. & I. 
Co. vs. Mendinhall, 4 Pa. Super. Ct. 398; Jillson vs. Restein, 
15 id. 636. Aside from that, however, it seems under Lutz vs. 
Ins. Co., 186 Pa. 527; March vs. Ins. Co., ib. 629, and similar 
cases, and indeed at the argument was conceded, to be suffi- 
cient. A supplemental affidavit, since put in by leave of the 
Court, has supplied the deficiency pointed out. Accordingly — 

The rule to show cause is discharged. 
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NISSLY & SON'S v^ ESHELMAN. 

Affidavit of Defence — Ccmiposition With Creditors. 

In an action on a series of promissory notes, the defendant filed 
an affidavit of defence, averring that, in September, 1912, defendant, 
being indebted to plaintiffs and others, srubmitted to his creditors a 
proposition of compromise on the basis of 33 1-3% of their claims 
conditioned upon its acceptance by all of them; that plaintiffs agreed 
to accept provided defendant would return certain merchandise sold 
by them to him; that he did so; that they then refused to accept the 
compromise unless certain checks given them by him and remaining 
unpaid were paid; that it was thereupon agreed between them that 
defendant should procure some one to purchase the checks from plain- 
tiffs at their face, plus costs of protest, and that in consideration 
thereof plaintiffs would then accept the settlement offered; that this 
aHso was accomplished on April 9, 1913, the purchaser of the checks 
coming into the compromise in respect to the claim acquired by him 
against defendant; that thus all his creditors agreed to accept the 
composition; that all of them did accept it and were paid in accordance 
with it with funds raised by defendant and his wife by conveyance or 
upon the security of their respective properties: that, after all this had 
been done, plaintiffs refused to stand by their settlement and accept 
33 1-3% of their remaining claims in settlement thereof. Held: 
that the affidavit is sufficient to prevent judgment. 

That which is not stated in an affidavit of defence is taken not to 
exist. 

A composition agreement between a debtor and his creditors, all 
the conditions of its effectiveness satisfied, is valid and binding as a 
contract not only between the debtor and each of the agreeing cred- 
itors, but between each creditor and all^ the others. 

In the Court of Common Pleas of Berks County. 

No. 26 March Term, 1914. 

Rule for judgment for want of sufficient affidavit of de- 
fence. 

Wellington M. Eertolet for plaintiff and rule. 

. E. H. Deysher for defendant. 

Opinion by Endlich, P. J., October 24, 1914.— The declara- 
tion filed -in this case sets up as the plaintiffs' cause of action 
an alleged 'balance of indebtedness by defendant to them of 
$3832.60, upon a number of promissory notes, (with interest 
from.t?heir several dates of maturity), admitting a credit upon 
the face of them for merchandise returned to the amount of 
$1615.92. The affidavits of defence aver the return of merchan- 
dise to the value of $2167.80, and their sufficiency as to the 
difference, $551.88, is concecjed. Accordingly, it is contended 
by plaintiffs, there remained on Oct. 10, 1912, an indebtedness 
on the part of defendant to plaintiffs of $3280.72, with interest 
from Oct. 29, 1912. . Since suit defendant has tendered and 
plaintiffs have entered judgment for $1093.58, being 33^% 
of the amount last mentioned, and leaving a balance of $2187.14, 
with interest, in controversy. It is as to this that the question 
of the sufficiency of the affidavits of defence is to be determined. 

The substance of the defence averred is that, in September, 
1912, defendant being indebted to plaintiffs and .others, sub- 
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mitted to his creditors a proposition of compromise on the 
basis of SSy3% of their claims, conditioned upon its acceptance 
by all of them ; that plaintiffs agreed provided defendant would 
return certain merchandise sold by them to him ; that he did 
so; that they then refused to accept the compromise unless 
certain checks given them by him and remaining unpaid were 
paid; that it was thereupon agreed between them that 
defendant should procure* some one to purchase the checks 
from plaintiffs at their face, plus cost of protest, and that in 
consideration thereof plaintiffs would then accept the settle- 
ment offered; that this also was accomplished on Apr. 9, 1013, 
the purchaser of the checks coming into the compromise in 
respect to the claim acquired by him against defendant; that 
thus all his creditors agreed to accept the composition; that 
all of them did accept it and have been paid off in accordance 
with it with funds raised by defendant and his wife by con- 
veyance or upon the security of their respective properties; 
and that, after all this had been done, plaintiffs refused to 
stand 'by their agreement and accept 33;/<3% of their remaining 
claims in settlement thereof, but have brou^^ht this suit for 
their recovery in full. 

What is not stated in an affidavit of defence is taken not 
to exist : Kaufman & Co. vs. Min'g Co., 105 Pa. 537, 542 ; Ins. 
Co. vs. Groff, 154 id. 200, 202. Hence, there being no allegation 
of a retraction of plaintiffs' acceptance of the composition until 
after defendant had done what he was to do in order to carry 
it out and had in fact paid off his other creditors, it must be 
assumed that there was no such retraction up to that period. 
In the absence of it, the lapse of time between the proposition 
of settlement and the performance of the last condition insisted 
upon 'by plaintiffs as precedent to their coming' into the ar- 
rangement is insignificant, especially if that performance was, 
as is here alleged, accepted by them. 

That a composition agreement between a debtor and his 
creditors, all the conditions of its effectiveness satisfied, is 
valid and binding as a contract not only between the debtor 
and each of the agreeing creditors, but between each creditor 
and all the others, is the plain teaching of Hearn vs. Kiehl, 
38 Pa. 147, 149-150; Laird vs. Campbell, 92 id. 470, 474; Craw- 
ford vs. Krueger, 201 id. 348, 349-350; Ives v. Textile Co., 
50 Pa. Super. Ct. 83, 85, and is implicitly recognized in the 
cases in which compositions were held not binding because 
of the failure of contingencies upon which they were made to 
depend, — such cases as Lower vs. Clement, 25 Pa. 63; Greer 
vs. Shriver, 53 id. 259; Laird vs. Campt>ell, 100 id. 159; Artman 
vs. Truby, 130 id. 619. Upon the facts here averred, if proven, 
the doctrine stated will clearly apply, with the effect, under 
the above cited decisions, of forbidding a recovery by plaintiffs 
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on the notes sued upon ; for whilst an unperfected agreement 
of compromise leaves the original debt in force and permits 
the creditor to sue for it, giving credit on account of it for 
what he has received under the aibortive agreement : see Greer 
vs. Shriver, supra, an agreement of compromise which has 
become binding discharges the original cause of action: Den- 
nis vs. Ins. Co., 4 Pa. Super. Ct. 225. It follows that defendant 
is entitled to an opportunity of proving his averments before a 
jury, and therefore — 

The rule to show cause is discharged. 



SIMMONDS vs. CALLAGHAN & CALLAGHAN. 

Contracts — ^A^eement by Vendee Not to lEngage in Similar Business-— 
Reasonable Restraint of Trade — ^Indirect Interest in Business-— 
liquidated Damages. 

C, in seUingr out his blue print business to S., agreed not to 
become interested either directly or indirectly in a similar business 
within the same county for a period of five years, and gave a bond with 
surety in the sum of $500 for the faithful performance of the agree- 
ment. Shortly after the sale, C. became general manager and had 
the sole charge of every branch of a similar business within the same 
county, and was the only one connected with the business who received 
any pecuniary benefit therefrom, two successive preprietors being mere 
figureheads. In an action against C. and his surety on the bond, a 
verdict was rendered in favor of S. Discharging a rule for new trial. 
Held: (1) the restraint of trade as provided in the agreement is 
reasonable and therefore enforceable; (2) C.'s interest in the new 
business is an indirect interest in violation of the agreement; (3"^ the 
amount fixed by the bond is a reasonable sum regarded by the parties 
as liquidated damages for breach of the contract. 

In the Court of Common Pleas of Berks County. 

No. 18 September Term, 1913. 

Rule by defendant for new trial. 

Walter G. Steininger and William J. Roufke for defendant 
and rule. 

William Rick for plaintiff. 

' Opinion by Wagner, J., November 2, 1914. — Edward N. 
Callaghan, one of the defendants, was, prior to September 19, 
1912, in business in the city of Readin'g under the name of 
the Reading Electric Blue Printing Company. On that date 
he entered into a written agreement with this plaintiif , wherein 
it was agreed that he, as owner of the Reading Electric Blue 
Printing Company, sell, assign and convey all his interest in 
said company to George H. Simmonds, for the consideration 
of $1500. The agreement also contained this clause: 

"It is agreed further that Edward N. Callaghan shall not 
be interested directly or indirectly in any blue printing busi- 
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ness and furnishes a t>ond of Five Hundred ($500) Dollars 
with surety acceptable to Mr. Simmonds, that he will not 
engage in the blue printing business within the limits of Berks 
County." 

A bond was executed and given by these two defendants 
to plaintiff, the condition of which was as follows: 

"The condition of this obligation is such, that if the above 
.bounden Edward N. Callaghari refrains from going into the 
blue printing business and refrains from being interested in 
such business either directly or indirectly within the County 
of Berks and State of Pennsylvania for a period of 5 years 
from the date hereof, then this obligation to be void and of 
none effect, or else to be and remain in. full force and virtue." 

Upon the payment of this $1500 the plaintiff took over 
and engaged in the business formerly conducted by Edward 
N. Callaghan. 

The plaintiff's witnesses testified that Edward N. Cal- 
laghan was, at the time of the trial — (May 4, 1914) — employed 
at 30 North Sixth Street by the Keystone Blue Print Company, 
and that he had been in business there for about a year and a 
quarter. That this new company was established about eight 
or nine months after plaintiff had purchased the business from 
Edward N. Callaghan. These witnesses testified that the 
Keystone Blue Print Company was engaged in a business 
similar to that sold to the plaintiff. That Callaghan alone 
attended to the soliciting of business, and that he had done 
this from the beginning of the organization of the Keystone 
Company. Isaac Samuel testified that when the Keystone 
Blue Print Company was established, that he, Samuel, was 
the sole proprietor. That he knew nothing about the blue 
print business, and that Mr. Callaghan told him about it. 
That the business which he was conducting for the last six 
or seven years was that of cleaning, pressing and repairing 
suits. That whilst he was the proprietor of the Keystone 
Company he had never put a cent of money in it ; that Cal- 
laghan ran the business, had full control of it, and that the 
first $500 that was put in the business was paid by Michael 
Callaghan, grandfather of Edward, for which $500 he, Isaac 
Samuel, had not even given a note. That Callaghan attended 
to the printing, the soliciting of business, and acted as manager. 
That the Keystone Blue Print Company was established in 
April, 1913. That he himself never got a cent out of it, and 
disposed of the business on the 16th day of June, 1913. This 
evidence on the part of the plaintiff was not denied, but was 
corroborated by Edward N. Callaghan and Michael Callaghan, 
the only witness called by the defendants with reference to 
the aforesaid matter. 
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The defendants offered in evidence the ^bill of sale dated 
June 16, 1913, wherein Isaac Samuel, for the consideratiofi of 
One Dollar sold the Keystone Blue Print Company and its 
property to Michael Callaghan, grandfather of Edward N. 
Callaghan. After this change of alleged proprietors of the 
Keystone Blue Print Company, Edward N. Callaghan's rela- 
tions to the company continued the same as they had been 
prior to the transfer. Michael Callaghan stated that he was 
the owner and proprietor of the Keystone Blue Print Com- 
pany; that he employed Edward N. Callaghan, his grandson. 
That Edward wrote out the Checks, attended to the entire 
business. That he himself, since he was the owner, had never 
received a cent out of the business. That Edward ordered 
everything, wrote the- letters, paid the bills, drew the checks, 
and was at the plant all the time. Edward N. Callaghan, 
when called, testified that the grandfather did not attetid to 
the business; that the soliciting and managing, the financing, 
the giving of notes, if necessary to get money, were in his 
hands as manager. Upon this evidence we directed a verdict 
in favor of the plaintiff for $500. 

The agreement between Edward N. Callaghan and the 
plaintiffs shows that it was entered into for the consideration 
to Callaghan of $1500, and that Callaghan was limited to five 
years as to time, and to Berks County as to locality, from 
engaging in the blue printing business. This restraint was 
clearly reasonable. The contract is therein enforceable : Erie 
County Milk Assn. vs. Ripley, 18 Pa. Sup. Ct. 28 ; Pittsburgh 
Stove, Etc., Co. vs. Penna. Stove Co., 208 Pa. St. 37. We may 
here say, as was said in Kelso vs. Reid, 145 Pa. St. 606, on 
page 611 : "It is just as well that persons who sell out their 
business with its goodwill, and stipulate as a part of the 
transaction not to carry on the same business within a given 
circuit, should understand that it means something, and that 
for a breach of such covenant they must respond in damages." 

Was then the evidence of the defendant such as to show 
that he violated this contract? Throwing out the uncontra- 
dicted evidence of Isaac Samuel, the former proprietor, and 
the grandfather, the present proprietor, — ^which evidence 
clearly shows that they were merely figureheads in this busi- 
ness, — we have from the evidence of this defendant, Edward 
N. Callaghan, that he had the whole control and charge of the 
Keystone Blue Printing Company. That he is its manager 
and regulates it, and that neither of the proprietors knew any- 
thing about the running of the business. He contracted with 
the plaintiff not to be interested either directly or indirectly 
in the blue printing business. Engaging in it, as he did, as 
general manager, having sole charge of it, and being the only 
one w*ho knew anything about the running of it, and the only 
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one who had received any pecuniary benefit therefrom, is 
clearly having an indirect, if not a direct interest in the busi- 
ness of the Keystone Blue Print Company. In Pittsburgh 
Stove, Etc., Co. vs. Penna. Stove Co., supra, where a somewhat 
similar contract or agreement 'had been entered into, and 
wherein the parties covenanted neither directly or indirectly 
to engage in the business of manufacturing or selling stoves, 
etc., it was decided that in the employment of one's skill and 
experience in any capacity whatever in a business similar to 
that that a person had agreed not to engage in, was a violation 
of the Contract. 

Was then the amount of $500 for w*hich the bond was to 
ht entered a penalty or liquidated damages? " 'The question 
* * * * is to be determined by the intention of the parties, 
drawn from the words of the whole contract, examined in the 
light of its suibject-matter and its whole surroundings; and 
in the examination we must consider the relation which the 
sum stipulated bears to the extent of the injury which may 
be caused by the several branches provided against, the ease 
or difficulty of measuring a breach in damages and such other 
matters as are legally or necessarily inherent in the trans- 
action:' March vs. Allabough, 103 Pa. 335; Keck vs. Bieber, 
148 Pa. 645. *The difficulty of measuring the damages which 
would result from a breach of contract is always an important 
element, if not a controlling one, in determining whether the 
intention of the parties was to fix a certain sum as the just 
amount to be recovered instead of leaving the question to the ' 
uncertain estimate of a jury. Generally, where the covenant 
is for the performance or the non-performance of a single act 
or of several acts, damages for the breach of whidh cannot be 
measured by any fixed standard, the sum named if reasonable 
in amoimt will be considered as liquidated damages :' Emery vs. 
Boyle, 200 Pa. 249; York vs. York Rvs. Co., 229 Pa. 236;" 
Gottschall vs. Kapp, 47 Pa. Sup. Ct. 102, 105, 106. See also 
Am'bridge Boro. vs. P. & B. St. Ry., 234 Pa. St. 157, 160, 161. 
In Kelso vs. Reid, supra, a case of a similar character to this 
under consideration, we have: "This belongs to a class of 
cases where it is next to impossible to prove the full extent of 
the damages; and it was for this reason, in part, at least, that 
the damages were liquidated by the parties themselves." We 
consider that the $500 fixed by the bond is a reasonable sum as 
liquidated damages, and that it was so regarded by the parties 
when they entered into their agreement and bond. 

Rule discharged. 
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IMPINK VS. SATTENSTEIN et al. 

In the Court of Common Pleas of Berks County. 

No. 1113 Equity Docket, 1913. 

Exceptions by defendants to decision, reported in 7 Berks 
Co. L. J., 1. 

William J. Rourke and John E. Malone for defendants and 
exceptions. 

Snyder & Zieber for plaintiff. 

Opinion by Wagner, J., November 2, 1914. — In this case 
defendants have filed twenty-five exceptions relating to the 
admission of evidence, findings of fact, and conclusions of law. 
At the argument defendants' counsel referred to but a few of 
these. Among them were the third, fourth and fifth findings 
of fact. An examination of the testimony on pages six, twenty- 
three, twenty-four, twenty-five and twenty-eight shows that 
these findings are fully warranted by the evidence. 

At this argument, as at the prior one, stress was laid by 
defendants' counsel upon the fact that the consideration of 
The Francis Perot's Sons Malting Company for the sale of the 
property to this plaintiff was $22,000, whilst the consideration 
from this plaintiff to defendants was $25,000, which, as alleged 
in the third paragraph of the defendants' answer, would be 
grossly inequitat>le for the court to require to 'be paid, or to 
decree the payment of more than $22,000 in this case. The 
fact that plaintiff is making a profit of $3000 in the sale of this 
property seems to be the real cause of the grievance by de- 
fendants. Because plaintiff had a price from The Francis 
Perot's Sons Malting Company for $22,000, and received an 
agreement from defendants for a purchase price of $25,000, 
without first informing them that the consideration to him was 
only $22,000, is claimed by defendants to be a fraud upon them. 
Defendants' answer nowhere alleges fraud by reason of the 
receipt by plaintiff of this increased price. Neither has it been 
made clear how this constitutes a fraud. Were an agreement 
for the sale of real estate to be held fraudulent merely because 
the person who agrees to sell enters into a contract with an- 
other to receive more than he paid for it, without first inform- 
ing him with whom he contracts that he is receiving more, 
then few profitable sales could escape this charge. 

We have nothing further to add to what we said in our 
opinion of July 26, 1914, where we fully considered the ques- 
tions raised by defendants' exceptions. 

AND NOW, to wit, November 2, 1914, the exceptions are 
dismissed and counsel for plaintiff may prepare and submit 
the proper final decree sec. reg. 
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KUNKEL vs. ALLENTOWN PORTLAND CEMENT 

COMPANY. 

Negligence— Contributory Negligence— Master and Sen^ant— Place of 
Employment — Cement Storage Bin— -Judgment n. o. v. 

In an action by a wife to recover damages for the death of her 
husband caused by defendant'sf negligence, it appeared from testimony 
submitted on behalf of the plaintiff: that the husband had been set 
to work removing cement from one of a series of storage bins at the 
defendant's mill; that while so engaged a block of hardened cement, 
which had formed on top of a pile of soft cement and remained 
hanging to the side of the bin for over a year, loosened and fell 
upon defendant, crushing him to death; that the said block of cement 
had been allowed to remain in the bin for over a year, during which 
time the bin had been emptied seven or eight times without disturbing 
the hardened block; and that the defendant had not warned the 
deceased against the danger incident to working in the said bin. The 
defendant's theory was that the deceased met death by suffocation 
caused by the falling of soft cement which he had undermined. 
Defendant's request for binding instructions was refused and the Jury 
found a verdict for plaintiff. On a rule for judgment n. o. v.. Held: 
That the question of the defendant's negligence and the deceased's 
contributory negligence was properly submitted to the jury. 

Negligence — Evidence — Harmless Error — Relevancy — Warnings of 
Danger. 

No error is committed by refusing to admit evidence bearing on a 
theory of accident plainly rejected by the jury. 

Evidence of customary warnings are irrelevant so long as they 
do not pertain to the conditions of danger which are alleged to have 
resulted in the accident. 

In the Court of Common Pleas of Berks County. 

No. 116 August Term, 1913. 

Verdict for plaintiff. Rules by defendant for new trial 
and for judgment n. o. v. 

Geo. W. Au'brey and Cyrus G. Derr for defendant and 
rules. 

C. H. Ruhl for plaintiff. 

Opinion by Wagner, J., November 16, 1914. — The plaintiff, 
Kate A. Kunkel, is the widow of Milton P. Kunkel, who, on 
June 19, 1913, was killed whilst in the employ of the defendant. 
She, on behalf of herself and one child, aged fifteen months, 
brought this suit for damages, alleging that her husband's 
death was caused by defendant's negligence. The jury re- 
turned a verdict in her favor for $3500. 

Plaintiff's statement alleges that cement deposited and 
stored in one of defendant's bins became hardened on the 
top to a depth of two or more feet; that defendant directed 
Milton P. Kunkel to enter the bin and remove the unhardened 
cement remaining under the hardened cement, and that whilst 
he was thus employed, the hardened cement broke or slid, fell 
upon him, and killed him; that the defendant was negligent 
in failing to provide a safe place for decedent to work. It 
will thus be seen that one of the negligent acts alleged was 
the failure to provide a safe place in which to work. 
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The defendant company was engaged in the manufacture 
of cement, and had twenty-four bins, in which cement, when 
manufactured, was stored. It remained in these bins until 
sold. The cement was removed by opening small doors at 
the bottom of the bin and thus letting it run out. Then the 
men were ordered into the bin and with hoes they '*kitched" 
what cement was left in the bin to these small openings. The 
height of the bin, according to Alfred E. Douglass, the de- 
fendant's superintendent, was 11 feet, and was entered through 
a door placed 5 feet from the bottom, and on the inside the 
men then descended to the ^bottom by means of a ladder. 

Gerald Kohler testified that he had worked off and on 
for the defendant for a period of about three years prior to 
haymaking of 1913, and was working there when Kunkel was 
killed. That when he saw him after the accident, he was lying 
upon his chest in the cement box, and a hard cement block 
8 feet long, 4 feet across and 8 inches thick, was lying on top 
of him. He stated he had passed this place many a day and 
that this block of cement was "up at the box, where the box 
stops now, where the box stops at the corner * * *' at 
the top where we crawled in;" that it extended out into the 
bin about three feet, and that the block had 'been hanging 
there for at least a year ; that it had been formed when the roof 
of this particular bin was burned off, — that the cement had. 
then gotten wet and thus formed this block; that it had hung 
there all the time after the fire. This fire was testified by 
Alfred E. Douglass to have occurred in October, 1911. If 
this be true, then this *block must have been hanging there 
for a period of about one year and a half. Kohler testified 
that during this time the bin had been fully emptied a number 
of times, and that when the soft cement was taken away from 
underneath, the hardened cement "stayed there, just remained 
hanging." Charles Moll, aged seventeen, testified that he had 
worked for the defendant company for about two years. That 
he was the sample boy, and this required him to go and get 
samples of cement ; that he therefore often saw this particular 
bin in which the accident occurred, and that this block of 
cement had been hanging in the bin for about one year before 
the accident, "against the wall, hardened against the wall." 
He corroborated the former witness in the testimony that it 
remained hanging there to the sides of the bin at all times, 
whether the bin was full or empty. That the bin during this 
time had been emptied a number of times was also testified to 
by the witnesses for the defendant, the Superintendent stating 
that from the time of the fire until the time of the accident it 
had been filled and emptied on seven or eight occasions (N. of 
T., p. 33). Defendant, however, claimed that when the bin 
was emptied, every particle of cement, whether hard or soft. 
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was removed. Martin Kohler corroborated the two former 
witnesses as to the size of the block. John Ordinni, an em- 
ployee of the company at the time of the accident, and still 
in its employ at the time of the trial, testified that on the 
morning of the accident he, with another person, was working 
with Kunkel. That they started to work in this bin at about 
eleven o'clock, and that at eleven o'clock or some minutes 
after, the accident happened. Later on he testified that they 
had been working about twenty minutes when the cement fell 
on Kunkel. This witness further testified that he had never 
worked with Kunkel in this particular bin at any other time. 
Other witnesses, both for plaintiff and for defendant, stated 
that Kunkel had been engaged in similar work in emptying 
other bins, but none testified that he had before the accident 
worked in this particular bin, which it was testified was the 
only bin wherein a block of cement hung suspended. 

Defendant has filed reasons for a new trial and for judg- 
ment n. o. V. The motion for a new trial is based principally 
upon the refusal of the court to admit the testimony relating 
to these two matters: First, that the court erred in not per- 
mitting Harry R. Collins, called by defendant as an expert, 
to state why men removing cement are instructed not to re- 
move it from the bottom of the pile. Second, that the court 
erred in not permitting Mr. Collins to answer the question 
proposed by defendant's attorney as to the warning usually 
given to men concerning a cake of cement at the top of a pile, 
such as plaintiff's witnesses had testified to. 

John Ordinni, the only eye witness to the accident, testified 
that the cement separated and fell on the deceased. When he 
was asked what kind of cement, hard or soft, he answered, 
"hard cement," and when further questioned where it came 
from, he said : *'It came off the box." On cross-examination 
he was asked: 

''Q. 'Was it a block of cement that fell there at the time 
of the accident? A. It was a mixed hard cement and soft 
cement. 

"Q. Did the hard and the soft fall on Kunkel? A. Yes, 
sir." 

He further stated that it covered all of his body except the 
head. This witness further says : "The block came down and 
the accident happened." Coroner Wagner, who examined the 
body of Mr. Kunkel after the accident, stated that his chest 
was crushed in. From the evidence of these two witnesses, 
with that of Gerard Kohler and others, the jury was fully 
warranted in finding that Kunkel's death was caused by this 
block of cement falling down upon him. 

Plaintiff's theory of the case was that the defendant was 
negligent in that it allowed this block of cement to remain in 
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the bin suspended for the length of time that was contended 
for, and that it was the falling of this block, whilst the de- 
ceased was working, that caused his death. Defendant's theory 
was that the employees on this morning in taking out the 
cement, instead of removing^ it from the pile, as they had been 
instructed to do, by scrapmg along the sides, scraped from 
underneath, that is, undermined it, and that then the soft 
cement fell upon Kunkel, thi^ew him face downwards into it, 
partly covering him and suffocating him. 

The questions then whether this block had existed sus- 
pended at the top of the bin for a period of at least a year, 
and by its fall had caused the deceased's death, or whether 
whatever hard cement there was had formed since the bin was 
last filled,' and death had been caused by a natural sliding, 
were disputed questions, and consequently for the jury. If it 
was suspended there as claimed by plaintiff, then this was not 
a natural incident to the business, as would have been the case 
had the entire cement, both soft and hard, been removed from 
the bin the last time that it was emptied, and whatever hard- 
ened cement was lying on top of the soft cement had hardened 
since. 

These two positions, one by the plaintiif and the other by 
the defendant, were submitted to the jury, when, on page otie 
6f the charge we said : '*One of the first questions for you to 
consider is — How did this death occur, or what was the cause 
of the death? There are two theories, if T understand this 
case, presented by counsel for plaintiff and by coimsel for 
defendant. One theory is that it was caused by the falling 
down of a block of cement which had been, prior to the acci- 
dent, suspended in a corner of this bin. The other theory, as 
I understand it, is that the death occurred either through the 
falling of the soft cement or some cement that had been lying 
on the soft cement, and which falling or sliding w^as caused 
by the undermining of the cement there in that bin." Also 
on page three we said: '*The allegation here by the plaintiff 
is, not that there was not a proper bin here, not that the 
method of taking out the cement was not the proper and 
approved method. The allegation is that the bin in which 
this decedent was placed and w^as injured was not reasonably 
safe by reason of the fact that this • block of cement was 
allowed to remain up in the corner for a great length of time." 
Also on page four we charged: ''The particular negligence, 
as alleged by the plaintiff, is this, that the defendant company 
allowed this block of cement to remain in a dangerous con- 
dition, and while it was in that dangerous condition, ordered ' 
this person to go in to the place for the purpose of removing 
soft cement." 
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Not one witness in this case testified that any instructions 
whatever were given to this decedent as to this alleged block 
of cement, which from the evidence and the charge of the 
court the jury must clearly have understood to constitute the 
negligence upon which plaintiff's case was grounded. Wit- 
nesses testified that instructions had been given to be careful 
that nothing would come down on them ; to hoe from the top 
of the slope, and that they must be careful, of sliding cement. 
It is plain that these instructions pertained to a natural con- 
dition as contended for by the defendant, that is, such as 
existed at the other twenty-three bins, and which defendant 
claimed also existed at this particular l^in, where the accident 
happened, and not to the unusual condition which plaintiff 
contended for, that is, a large block formed at least a year 
before the accident and allowed to remain suspended there 
during all that time, whether the bin was empty or whether 
the bin was full. Plaintiff did not claim that the instructions 
to these natural conditions were not proper. The jury must 
have found that this block of cement had existed at 
the side of the bin as testified to by plaintiff's witnesses. 
It must also have understood that it was in this that the 
negligence of the defendant company existed. When, there- 
fore, defendant's expert testified that men were cautioned to 
never remove cement from the bottom of the pile, or, in other" 
words, form a cave under the cement, his testimony referred 
to a condition of affairs as claimed for by the defendant, and 
when the objection to his giving a reason for this was sus- 
tained, the testimony that was excluded was such which bore 
upon defendant's contention or theory of the accident, and as 
this theory was plainly rejected by the jury, even if error, 
could have done no harm. The question by defendant's coun- 
sel as to the warning usually given to men concerning a cake 
at the top of a pile such as plaintiff's witnesses had testified 
to, had no relevancy, for the reason that defendant never 
admitted that such a condition of affairs existed as claimed 
by the plaintiff, nor was there any particle of evidence what- 
ever that any warning had been given concerning this par- 
ticular block of cement. It was therefore immaterial what 
the customary warnings were, so long as none were given 
relating to the conditions of the block testified to by plaintiff's 
witnesses. It was for this reason that we sustained plaintiff's 
objections and stated that what defendant should show was 
the warning and instructions given in this case. We do not 
consider that there was error in sustaining the objections. 

Counsel for defendant submitted to the court three points 
which ask for binding instructions. The first was: "There 
is no evidence of negligence on the part of the defendant." 
Had the injury occurred from a natural slide of soft cement. 
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without the block of cement suspended in the bin for over a 
year, we would agree with the correctness of defendant's 
proposition. The finding by the jury for plaintiff was an ac- 
ceptance by it of plaintiff's theory of the cause of the accident, 
and a rejection of this, defendant's theory. In support of the 
point submitted, counsel for defendant has laid great stress 
up>on Welch vs. Carlucci Stone Company, 215 Pa. St. 34. In 
that case an inexperienced person was put to work to remove 
earth from a "bank. In doing so he removed the support of a 
large stone, by reason of which the stone slid and injured him. 
Here clearly we have a natural condition of affairs, such as 
you find in any stone quarry, with stones and earth inter- 
mingled, especially at the top, and due care consequently to 
be taken by those removing the ground, so that the stones 
which are imbedded in it do not lose their support, slide and 
injure a workman. What Mr. Justice Elkin says applies to 
this natural condition, as is clearly shown, where, on page 40 
we have: 'It has been expressly held that when an employee 
engages to work in such places, he assumes the risks and dan- 
gers incident thereto and resulting from natural causes." 

Defendant's second point : **If there were any negligence 
on the part of the defendant, the testimony shows that the 
plaintiff's decedent was guilty of contributory negligence and 
the verdict must be for the defendant," was also refused. The 
dangerousness of this block of cement was show^n 'by the fact 
that it fell and killed the plaintiff's husband. Was then this 
danger such an obvious and patent one that no prudent man 
would, when ordered to do the work of emptying this bin, 
have undertaken to have done the work? The jury was war- 
ranted in finding from the evidence that for over a year the 
block had hung there. During this time the bin, as already 
stated, had been safely emptied by men for at least seven or 
eight times. On this morning it was not so obviously dan- 
gerous that it prevented any one of the three men who had 
been ordered into the bin, from going into it to do the work 
requested by the boss to 'be done. What was said in Bennett 
vs. Standard Glass Co., 158 Pa. St. 121, on page 123, with 
reference to an unsafe condition of a plank walk from which 
plaintiff had received injuries, applies to this present case: 
'While it must be conceded that the plank walk over the pit 
containing the* shaft was somewhat dangerous while the bar- 
rier was removed, it can hardly be said to have been im- 
minently dangerous, so that no prudent person wo\ild use it, 
because the plaintiff did use it safely for some time while in 
its impaired condition." We consider that under the evidence 
in this case the contributory negligence of decedent was not 
a question for the court, but a matter to be submitted to the 
jury. 

Rules for new trial and for judgment n. o. v. discharged. 
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BESO'RE vs. BESORE. 

Gifts — ^Husband and Wife — ^Evidence — ^Proof of Intent to Give. 

While in order to constitute a grift from husband to wife the law 
does not dispense with an actual or constructive delivery, it accepts 
the acts of the donor, if a clear intent to grive is shown, as amounting 
to delivery, when it would not do so if the donor and donee occupied 
separate habitations and were not members of the same family. 

A new trial will be granted where the jury finds title to property 
in a wife by gift from her husband upon evidence which fails to show 
a clear intent on the husband's part to give. 

In the Court of Common Pleas of Berks County. 

No. 36 December Term, 1913. 

Verdict for defendant: Rules by plaintiff for new trial 
and for judgment non obstante veredicto. 

H. Robert Mays and E. H. Deysher for plaintiff and rules. 

Dumn & Schaeffer for defendant. 

Opinion by Wagner, J., November 16, 1914. — This is a 
suit in replevin between husband and wife. After their sep- 
aration the husband issued a writ of replevin and thereby 
received into his possession, two small oil paintings, one large 
oil painting, parlor suit, three small rugs, two small polished 
chairs, dining room suit, cut glass and dishes, daughter's pic- 
ture, small table, lace and door curtains. The wife, the de- 
fendant, claimed that these goods belonged to her. The only 
witnesses in the case were the plaintiff and the defendant. 
The jury found a verdict in favor of the defendant for all of 
the goods replevied and fixed their value at $247. 

Plaintiff filed reasons for a new trial and also for judg- 
ment n. o. V. The rule governing gifts between husband and 
wife is thus stated in Leitch vs. Diamond Nat. Bank, 234 
Pa. St. 557, 564. "The relation of husband and wife is so 
close, and their every day life is so blended that it is often 
difficult to tell when the husband has perfected a gift to his 
wife by delivery j * * * xhe law takes cognizance of these 
relationships, of the daily contact of such a donor and donee, 
of the blending, as it were, of their daily walks and acts, and 
will construe an act to amount to a delivery where it often 
would not if the donor and donee were not members of the 
same family. The law does not dispense with an actual or 
constructive delivery, but it accepts the acts of the donor, if 
a clear intent to give is shovyn, as amounting to a delivery, 
when it would not do so if the donor and donee occupied sep- 
arate hal^itations and were not members of the same family.*' 
It will be seen that in order to constitute a gift between hus- 
band and wife a clear intent to give must be shown. 

At the beginning of this trial it was admitted that these 
goods were purchased by the husband, the plaintiff, and that 
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he had paid for all the goods replevied. This admission (ac- 
cording to her testimony), was wrong, for the reason that 
several of these articles were given to her by other parties. 
The sugar and tea set, cut glass berry dish, and fruit dish 
were bought for her 'by her daughter and given to her as gifts. 
She also testified that two pairs of lace curtains were given 
to her by her next door neighbor. There was no evidence 
given as to the value at the time of the replevying of these 
articles claimed to have been given to defendant by outside 
parties. Her evidence as to a number of articles claimed by 
her was not sufficient to show that clear intent to give re- 
quired to be shown to constitute a gift by husband to wife. 
She testified that the two small oil paintings belonged to her 
because he gave them to her as gifts. What was said by him in 
the giving of these was not testified to. Therefore what she was 
stating was merely her own conclusion, without giving to the 
jury that evidence from which to determine whether or not 
that conclusion was correct. Her testimony as to several 
other articles that she claimed as gifts was similarly indefinite. 
Her evidence as to other articles, among them the small table 
in the sitting room and the two small chairs, fully measured 
up to the requirements necessary to show a clear intent of 
giving by plaintiff to defendant. The motion for judgment 
n. o. V. therefore cannot be sustained. 

We are of the opinion that a new trial should be granted 
in this case so that an opportunity may be given to submit 
that kind of evidence from which a jury may properly deter- 
mine which of these articles were the property of the husband 
and which the property of the wife, together with the values 
thereof. 

Rule for new trial made absolute, and rule for judgment 
n. o. V. discharged. 



KERNS vs. READING TRANSIT AND LIGHT COM- 
PANY, INC. 

Practice. C. P. — Non-Suit — PlaintiflTs Evidence Treated as Verity. 

On a motion for a non-suit, the testimony introduced on behalf 
of the plaintifC and the reasonable inferences to be drawn therefrom 
are to be taken as verity. 

Negligence — ^Right of Adult Son to Reco^'cr Damages for I>eath of 
Father— Act 26 April 1855, P. Lt, 309. 

Under the Act 26 April 1855, P. L. 309 as amended by the Act 
7 June 1911, P. L. 678, if children have a reasonable expectation of 
pecuniary advantage from the continued life of the parent, they are 
entitled to recover damages for such loss. 

The question whether a son, the plaintiff, had a reasonable ex- 
pectation of pecuniary advantage from the continued life of his father, 
whose death resrulted from alleged negligence of the defendant, should 
l>e submitted to the jury where the evidence shows: that the father, 
a "Widower, and the son, a bachelor, lived together at the time of the 
lather's death; that the father earned $400 a year, which was put 
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into a common fund with the son's earnings; and that this fund was 
used for housekeeping-, for payments on account of a mortgage on 
the house which was owned by the father but deeded to the son over 
a year prior to the accident, and for improvements made to the house 
after the conveyance there.of to the son. 

In the Court of Common Pleas of Berks County. 

No. 29 December Term, 1913. 

Rule to take off non-suit. 

Forrest R. Shanaman for plaintiff and rule. 

C. H. Ruhl and Richmond L. Jones for defendant. 

Opinion by Wagner, J., November 16, 1914. — The plaintiff, 
an adult, brought suit for damages on account of the death of 
his father, Levi Kerns, which death plaintiff alleges was caused 
by the negligence of the defendant company. Among the 
specific matters of negligence alleged in the statement as the 
cause of the accident were : First, that the defendant company 
negligently and carelessly failed to keep a certain switch in 
working order; and, second, that it failed to maintain the 
wheels of a certain car (meaning the one that caused the 
accident), in a safe condition for transit. 

The accident occurred at the 14th Street crossing, on July 
28, 1913, whilst one of defendant's cars was going west on 
Cotton Street. Henry N. Heffelfinger stated that immediately 
after the accident he saw the switch at 14th and Cotton Streets, 
and that the tongue of it was facing down 14th Street. That 
he took his foot, with his house slipper on, and worked it 
back and forward, and that it worked sloppy, very loose. He 
further stated that this was a high speed switch, one of the 
latest, and was supposed to be moved with a bar and not with 
the foot, but that they can be moved very readily when the 
ratchet gets loose. He further stated that if a switch of that 
character is properly tightened it cannot be moved with one's 
hands. He explained how these switches are tightened when 
they become loose. Francis Champlain, who was working at 
a ditch at the time and place of the accident, testified that 
about an hour before the accident occurred he saw that the 
switch was loose, and moved it with a match stick. He stated 
he saw this particular car coming; that the first truck passed 
the switch, knocked it out of place so that the rear iron truck 
was thrown right up against the curb, hitting the deceased, 
who was then standing between the track and the curb. 

Upon the question of defendant's neglect to maintain the 
wheels of this car in a safe condition for transit, James W. 
Graeff stated that he saw the car right after the accident, and 
that the wheels of both the front and rear truck had hardly 
any flanges on ; that they were all cracked off all around, and 
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that the cracks in said flanges were not fresh, but old cracks. 
He also stated that he had formerly been a wheel-worker, and 
that ordinarily flanges were an inch and a half, but that on 
this particular car they were only about half an inch. 

Upon the motion for the non-suit the plaintiflf was entitled 
to have the facts testified to by these witnesses taken as verity, 
together with all the reasonable inferences to be drawn there- 
from : Brooks vs. Phila. & Reading Ry. Co., 218 Pa. St. 1, 5. 
At the time of the trial we granted a non-suit, not upon the 
ground that there was no proof of defendant's negligence, but 
upon the ground that plaintiflf had not produced any evidence 
to show that he had suffered any pecuniary loss by reason of 
the death of his father. The question then is whether under 
the act of April 26, 1855, P. L. 309, as amended by the act of 
June 7, 1911, P. L. 678, this adult person was entitled to re- 
cover damages for the death of his father. The rule on this 
question, as established by a long line of decisions, among 
which are: Pennsylvania Railroad Company vs. Adams, 65 
Pa. St. 499 ; Schantz et al. vs. Phila. & Reading R. R., 160 Pa. 
St. 603 ; Stahler vs. Railway Co., 199 Pa. St. 383 ; Lewis vs. 
Hunlock's Creek, etc.. Turnpike Co., 203 Pa. St. 611, is: If 
children have a reasonal)le expectation of pecuniary advantage 
from .the continued life of the parent, they are entitled to 
recover damages for such loss. 

Was then the evidence in this case sufficient and definite 
enough to justify the submission to the jury of the questions 
whether the plaintiff had a reasonable expectation of pecuniary 
advantage from the continued life of his father, and what the 
amount of that pecuniary advantage was? The father and the 
son, a bachelor, were living together at 1059 North Tenth 
Street, Reading, Pa., having plaintiff's step-sister as a house- 
keeper. The decedent's wife had died in 1908. It was shown 
that the father was, at the time of his death, earning at least 
$400 a year; that he was a person of very frugal habits, and 
that the money that he. together with what the son earned, 
was given to their housekeeper, who kept it as a common fund. 
That whatever money was needed for household purposes the 
housekeeper took from this money thus given to her: that 
different articles of furniture and a piano had been purchased 
from this fund, which articles were the property of the family, 
and that the house in which they lived was owned by the 
father prior to March 28, 1912, when a deed for the property 
was made by the father to the son, and delivered some time 
thereafter to him, but not recorded until after the father's 
death. It was testified that there was a mortgage of $800 
upon this property, and that part of the money paid to the 
housekeeper was used, with the father's consent, towards pay- 
ment on account of this mortgage, and also towards the pay- 
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ment of $700 for improvements to the house that had been 
made in May, 1912. If such was the case, then it was im- 
material whether this property had been deeded to the son,, 
as contended for by defendant, imder conditions. Even if the 
understanding was that the deed was to be recorded only upon 
the death of the father, and the title only then to become 
absolute, and the father continued to pay upon this mortgage,, 
then the pecuniary advantage to the son in this instance was 
the increase of the value of this conditional gift by the am.ount 
of payments made thereon. If, however, as the son said,, 
the deed was delivered to him already in 1912, then the fath- 
er's continued payments on the mortgage of his son's then 
property, gave the son the pecuniary value of this reduction. 
The reasonable expectation of the continuance of this course 
of conduct, together with the amount of pecuniary benefit, was, 
therefore, under the evidence, a matter for the jury. Under 
our present view of this case we consider that when we with- 
drew it from the jury on account of the alleged failure of the 
son to show any pecuniary loss, we committed error. 
Rule to take off non-suit is made absolute. 



COMMONWEALTH vs. GILES. 

Criminal liaw — New Trial — Sufficiency of Evidence to Convict. 

The defendant was indicted for and found guilty of administering- 
chloroform to enable him to commit a felony and assault and \)attery. 
There was evidence that the crime had been committed five miles 
from Reading at about eleven o'clock P. M., that the defendant was 
seen to board a trolley car in Reading at 8.40 P. M. going towards the 
scene of the crime; that the defendant purchased a bottle of chloroform 
the same evening between 5 and 5.30 o'clock; that the same bottle of 
chloroform half emptied was found at the scene of the crime shortly 
after the crime had been committed; and that the defendant was seen 
the same night between one and two o'clock alighting from a train 
coming from the direction of the scene of the crime. On a rule for 
new trial, Held: that the evidence warranted conviction. 

In the Court of Quarter Sessions of Berks County. 

No. 19 September Sessions, 1914. 

Verdict of guilty. Rule by defendant for new trial. Mo- 
tion in arrest of judgment. 

William J. Young and D. E. Schroeder for defendant arid 
rule. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., November 16, 1914. — The de- 
fendant was charged in the bill of indictment with adminis- 
tering chloroform to enable him to commit a felony, and of 
assault and battery. The jury found him guilty. The person 
alleged to have been chloroformed by this defendant and 
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another unknown person who accompanied him, was an old 
man by the name of John Weitzel, 77 years of age, and living 
near ^lontello, 1^ miles from Sinking Spring. Sinking Spring 
is distant from Reading five miles. The Reading & Columbia 
Railroad was within one or two blocks from Weitzel's home. 
One of its termini is at Sinking Spring, where it connects with 
the Lebanon Valley Railroad running into Reading. 

Weitzel testified that on Saturday night, July 18, 1914, when 
he entered his home, two men rushed in, grabbed him by the 
neck, and threw him down upon his back. One of these men 
choked him, and the other chloroformed him. The occurrence 
is thus given in his own language (N. of T., p. 2) : "The one 
choked me, and the other chloroformed me. The one gave me 
chloroform and something else, poured it into me. I was 
lying down and couldn't breathe. I became sleepy and closed 
my eyes. Then my heart was beating, but I jerked up my 
arms and pushed them away. When they gave me the chloro- 
form they poured it into me and also poured some on a hand- 
kerchief. Then when one was giving it to me the other one 
said, 'Give him enough.' '' The time of the occurrence was 
about five minutes of eleven. A bottle, still three-quarters 
filled with chloroform, was found after the occurrence in the 
room where Weitzel was attacked. William H. Adams, a 
druggist of Reading, stated that this chloroform and bottle 
had been purchased at his place on that same Saturday even- 
ing between 5.00 and 5.30 by this defendant. The defendant 
admitted that he had purchased it, but stated that one, Sol. 
Dreibelbis, with two others, had seen him on that evening, 
had given him 50 cents, and requested him to purchase it, 
Dreibelbis stating that he wanted it to kill a dog. Although 
this was purchased on July 18, and after the commission of 
the crime, the defendant was out on bail until August 23, 
when he was re-arrested on a bail piece, yet there is no evidence 
to show that this defendant made any bona fide attempt to 
procure Drei'belbis as a witness to support his explanation of 
the purchase of the chloroform. William Machemer, Com- 
monwealth's witness, testified that he recalled the night of 
July 18, 1914. That on that evening he took the half-past eight 
Wernersville car (which passes through Sinking Spring) at 
Third and Penn, for his home in West Reading. That when 
he got to Second and Penn he saw Giles and another man get 
on the rear platform, and that he had known Giles for prob- 
ably twelve or fifteen years ; that on this occasion he nodded 
to him, and bade him the time. That when he, the witness, 
g"Ot off at Sixth Avenue, West Reading, Giles and his com- 
panion were still on the car. 

Defendant in support of his defence of an alibi testified 
that he and one Borrell, and Mr. and Mrs. Hanlon, had entered 
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a saloon on the south side of Penn Street between Third and 
Fourth Streets, shortly after eight o'clock, and remained there 
one-half to three-quarters of an hour. Mary Moore testified 
that she saw Giles and the parties named enter the saloon, 
and that when they came out it was about nine o'clock. Harry 
Hanlon, one of Giles' companions when he entered the saloon, 
to the question : "About what time did Giles and Borrell leave 
you at the hotel there?" answered: ** Around eight o'clock." 
Mrs. Hanlon also testified that when Borrell and Giles left 
them it was somewheres around eight o'clock. 

It will be seen that Mary Moore's and defendant's tes- 
timony as to the time that he left the saloon is contradicted 
by his own two witnesses. The only person outside of the 
defendant who gave an account of his whereabouts after this 
prior to 12.15, is Mary Moore, who says she saw him again 
at about eleven o'clock at Fourth and Penn Streets. Her 
manner of testifying and appearance at the trial impressed the 
court, as it must also have the jury, that she was making out 
the most favorable case possible for the defendant. Albert M. 
Richards, a police officer, swore that on the night of this 
occurrence he was standing at the Lebanon Valley Railroad 
between one and two o'clock; that a train going east (that is, 
'coming from Sinking Spring) stopped there, and a' man got 
off the train ; that he walked back of this person to Second and 
the Lebanon Valley Railroad, and when he got under the 
electric light he recognized him ; that he l>ade the man the 
time ; that this was returned, and that that man was Samuel 
Giles. That Giles then went out Second Street. This is in 
the direction of the home of defendant'^s witnesses, Miss Stella 
Keim, Pearl Leininger and Mrs. Florence Leininger, who 
place him at the Leininger home on Hudson Street, about a 
square from where the policeman left Giles, at 12.15. Stella 
Keim and Pearl Leininger testified that he was at the house 
a'bout one-half an hour. Defendant testified as follows (N. of 
T., p. 47) : 

"Q. What time was that when you got there? A. Some 
time after twelve o'clock. I couldn't tell what time. 

"Q. You stayed there how long? A. About half an hour, 
maybe three-quarters. 

"Q. Did you go into the house or stay outside? A. No, 
sir; I was on the porch. 

'*Q. What time did you leave there? A. I guess, maybe, 
about a quarter of two, along there ; it may have been half-past 
one, somewheres along there; I just couldn't tell you." 

It will therefore be seen that if he remained at the Lein- 
inger home about one-half hour, and left, as he stated, about 
a quarter of two, that then he must have come to the Leininger 
home at a'bout 1.00 or 1.15 o'clock. This corroj^orates the 
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policeman, who says he saw him get off the train between 
one and two o'clock, and go up Second Street. For the pur- 
poses of this case, however, we consider that the disparity of 
time as testified to by the police officer and the defendant's 
three witnesses, is immaterial, for it would have been entirely 
possible for this defendant to have left the home of Weitzel 
at five minutes of eleven, and been at Hudson Street at 12:15, 
in one hour and twenty minutes, especially if he came down 
from Sinking Spring by train, as was evidenced by the testimony 
of the police officer, who saw the train stop and this defendant 
get off. It is true that the Commonwealth had no evidence that 
any person saw this defendant or recognized him at Weitzel's 
home or in the immediate vicinity. But we fail to see how 
the Commonwealth could have more conclusively proved his 
presence there than through the evidence of Machemer, who 
saw him board a car at 8.40 going towards Sinking Spring, 
and then shortly after eleven o'clock finding the very bottle 
of chloroform that the defendant had purchased that same 
evening, in the room where Weitzel had been attacked. Out- 
side of the testimony of Miss Moore and the defendant there 
was not a particle of evidence that would have prevented him 
from having been at Weitzel's home, committed the crime 
that the jury found him guilty of, and then afterwards been 
at the various places testified to by his witnesses. 

Defendant's argument upon the rule idt a new trial was 
based entirely upon the insufficiency of the evidence to convict. 
We are of the opinion that the evidence by the Commonwealth 
was of the strongest kind, and not merely warranted a con- 
viction, but that if defendant had not been convicted upon this 
evidence, there would have been a miscarriage of justice. 

Defendant has also filed a motion in arrest of judgment. 
His counsel at the argument admitted that there was no 
ground for an arrest of judgment, and that the rule that had 
been entered would have to be discharged. We will therefore 
not further consider this motion for arrest of judgment. 

Both rules discharged. 



COMMONWEALTH vs. AUMAN. 

Oriininal IJaw — Automobiles — ^Act 7 July 1913, P. IJ. 672 — Exceeding 
Speed liimlt — Evidence of Speed — Confllctinsr Evidence — Question 
for Jury. 

The defendant was indicted and convicted under the Automobile 
Act 7 July 1913, P. L». 672, for exceeding a rate of speed of one mile in 
four minutes on a public ^highway within a borough. The only witness 
for the Commonwealth was a police officer who testified that he took 
the speed of defendant's automobile about midway between two stt*eets 
663 feet apart, that he snapped his stop watch when the car crossed 
one end of the measured course and when it crossed the other, and 
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that it showed that 17% seconds had elapsed, making the rate of 
speed 25.83 miles per hour. The defendant and his chauffeur testified 
that they had observed the speedometer while going through the bor- 
ough and that at no time did it exceed fifteen miles an hour. On a 
rule for new trial. Held: that the question wasf properly submitted to 
the jury. 

In the Court of Quarter Sessions of Berks County. 

Xo. 104 September Sessions, 1914. 

V'erdict of guilty. Rule by defendant for new trial. 

E. H. Deysher for defendant and rule. 

H. F. Heinly, District Attorney, for Commonwealth. 

Opinion by Wagner, J., November 16, 1914. — The de- 
fendant was indicted under the automobile act of July 7, 1913, 
P. L. 672, with exceeding a rate of speed of one mile in four 
minutes on a public highway within the Borough of Hamburg. 
The testimony of both the Commonwealth's and defendant's 
witnesses showed that the Borough had placed signs as pro- 
vided for by the act. Defendant's argument for a new trial 
was based wholly upon the ground that the verdict was against 
the weight of the evidence, and that the method used by the 
police officer for the determination of the rate of speed at 
which the defendant traveled was so entirely unrelia'ble that 
his evidence should not have been accepted by the jury. 

The only w^itness called on the part of the Commonwealth 
was Percy H. Moyer, the police officer of the Borough. He 
stated that at the time he took the speed of defendant's auto- 
mdhile he stood about midway betw^een Walnut and Grand 
Streets, and that the distance between the two points observed 
was 663 feet; that when the automobile was on the Walnut 
Street crossing he snapped his stop watch, and that the time 
was 17^ seconds from the moment that the automobile passed 
the crossing until it came on to the Grand Street crossing; 
that the street at this point was on an incline, and that it 
was easily possible for him to see the automdbile as it passed 
the respective points between which he took the time. If the 
distance of 663 feet was traveled in lHj/o seconds then de- 
fendant's car was going at a rate of 25.83 miles per hour. 

The defendant and his chauffeur testified that they had 
been warned by persons w^ith them in the car of a trap at 
Hamburg, and for that reason they were especially cautious 
not to exceed the speed limit. They said that they observed 
the speedometer and that at no time did the speed of the 
automobile exceed fifteen miles an hour. Pryor and Schitler, 
who were with them in the car, stated that in their opinion 
the rate of speed did not exceed fifteen miles an hour. We 
have then the positive evidence of the prosecutor that the rate 
of speed as taken by his stop watch exceeded a mile in four 
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minutes, and as opposed to this the equally positive evidence 
of the defendant and his chauffeur, together with the opinion 
of two witnesses, that this rate of speed was not exceeded. 
That is, we have contradictory evidence which is not so very 
unusual in the trial of cases. The credibility of these witnesses 
was for the jury, not for the court. The mere preponderance 
of evidence, or the fact that we might have come to a different 
conclusion than the jury, does not permit the court to usurp 
the powers of the jury. Were a new trial granted in this ,case 
and the same evidence submitted, we could hardly say that 
the court would be authorized to take the case away from the 
jury on account of this contradictory evidence. What was 
said in Commonwealth vs. Pratt, 30 Lancaster Law Review, 
268, applies in the trial of aH criminal cases: ''Under our 
method of judicial procedure, it is the duty of the jury to pass 
upon the facts and of the court to instruct them as to the law 
arising out of the facts. If, however, the Trial Judge is to 
assume the functions of the jury and set aside their conclusion 
whenever the testimony may impress him in a different way, 
our established system in this regard would be of little account. 
Under such a course of trial, the Judge necessarily assumes 
complete control over the law and the facts and decides both 
according to his will. This, however, is not the manner in 
which, under the common law, cases of this character are 
determined." In Commonwealth vs. Alsop and Waters, 6 
Phila. Reps. 371, on page 375, we have these principles as 
stated in Graham & Waterman on New Trial, Vol. III.', 1239 : 
" 'The verdict should be sustained by the Court, if the evidence, 
by any fair construction, will warrant such a finding. A Court 
is not authorized to set aside a verdict, simply because if they 
had been on the jury they would have found a different verdict. 
It is not sufficient that the verdict may possibly be wrong, 
but that, after giving a proper weight to all the evidence, it 
cannot be right.' " See also Com. vs. Antonio Sansone, 15 
Dauphin Co. Repts. 172 ; Commonwealth vs. Reitz, 1 Berks 
Co. L. J. 161. 

Was then the officer's method of determining the speed 
such as should not have been, under the evidence, accepted 
by the jury? As we view this case it is only as the court is 
plainly warranted by the evidence to discard this method that 
a ground exists upon which to grant a new trial. As bearing 
upon the reliability of this method the defendant called two 
witnesses, Harry Koller and Abner S. Deysher. They testified 
that they had frequently made use of stop watches in taking 
time as judges at many automobile and horse races, and had 
also o'bserved others who had taken time at races with stop 
watches, and that the only way by this means to take the 
accurate time is to have one person stationed at both starting 
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and stopping points. When these witnesses testified as to the 
accuracy of time they evidently impressed the jury as they 
did the court, that what they had in mind was that extreme 
accuracy required in automobile and horse races. When they 
stated that from the place where this prosecutor was standing 
it would have been impossible for him to have accurately 
taken it, the accuracy of which they were speaking was that 
which they had in mind. If the rate of speed did not exceed 
defendant's contention of a mile in four minutes, then the 
automdbile was going at a rate of 22 feet in one second, and 
in 17^ seconds it would have gone 385 feet. The officer must 
then have been in error in this distance of G63 feet, the dif- 
ference between this number of feet and 385 feet or 278 feet, 
as to space, and 12.63 seconds as to time. This would be a 
mistake at each terminus of 139 feet as to distance and 6.31 
seconds as to time. When Mr. Roller was asked what he 
would state as to a mistake of nine seconds in this distance 
of 663 feet, he answered that it would be a '*good bit off." 
Yet to bring the rate to within the legal limit the officer's 
error must have been not one of nine seconds, but one of 
nearly thirteen seconds. The defendant was not indicted for 
running at a rate of speed of 25.83 miles an hour, but at a 
rate of speed of more than one mile in four minutes. All that 
the Commonwealth was obliged to prove was an excess of 
speed as charged in the indictment. The evidence of these 
experts, even if taken as verity, in no way accounts for this 
large difference as shown by actual calculation. Neither did 
defendant's counsel question them as to this great difference. 
Under the law and the evidence we fail to see how wx can 
disturb this verdict. 

Rule for new trial discharged. 



PENNSYLVANIA RAILROAD COMPANY vs. CITY OF 

READING. 

Practice, C. P. — Trials — Iinproi>er Remarks by Counsel in Opening: to 
Jury — ^Influence Upon Jury. 

1. The contention of a losing party as ground for a new trial that 
the Jury's verdict was influenced by reference of opposing counsel 
in his opening address to incompetent evidence cannot be accepted 
without something tangible and positive to substantiate it, resting, if 
not in outward misconduct of jurors, then in internal evidence fur- 
nished by the record itself, with reasonable certainty characterizing 
the result as the product, not of the evidence, but of improper con- 
siderations, definitely pointed out, calculated and operating to bring 
it about. 

Same— Wilful OITer of Incomi)etent Eiidence— Rejection of Evidence. 

2. A wilful and intentional offer of wholly irrelevant and in- 
competent evidence may be, and should by the Court be treated as, 
prejudicial to the opposing party notwithstanding its rejection. 
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3. The Court cannot act upon an offer of evidence without hearing 
It, and the rejection of it makes it a silent part of the record. 

Same — Harmless 'Emror, 

4. An intimation from which the jury might or might not de- 
rive the impression that there was no cause of action is proven harm- 
less by a verdict finding in favor of plaintiff. 

Same — Remedy for OITer of Fatally Objectionable Offer of evidence— 
Motion for Continuance. 

5. The rule that the remedy for an improper presentation of a 
case to the jury by counsel is to move a continuance at the time and 
that the remedy cannot be applied by granting a new trial when tl^ 
party has taken the chance of a verdict, applies equally where relief 
is asked for fatally objectionable offers of evidence. 

Same — Xew Trial Based on Error Not Covered by Elxception. 

6. The practice of this Court is more liberally to exercise the 
power of granting new trials, within the limits of fairness to the op- 
posing party, where the rights of the complaining party are not pro- 
tected by exceptions than where they are, but to let the language of 
the Court relating to incompetent evidence go unchallenged, to run 
the risk of the jury's action, and the same proving a disappointment 
to raise, as a ground for avoiding it, a point that might have been im- 
mediately and effectively made is not permissible. 

Same— Damages for Appiropriation of Land by Right of £:minent Do- 
main — Verdict Below Lowest Estimate of Defendant's Witnesses. 

7. In an action for damages for the partial taking and destruc- 
tion, under the right of eminent domain, of defendant's property, the 
jury rendered a verdict in favor of plaintiff for $1852, which was SI 48 
below the lowest estimate of defendant's witnesses of the difference 
of market value of the property by reason and at the time of the 
appropriation. Held, that the disproportion is not so gross or shock- 
ing to justify the setting aside of the verdict as inadequate or as evi- 
dencing prejudice on the part of the jury. 

Witnesses — Opinion on Market Value of Land — ^Question for Jur^. 

8. The competency of a witness to give an opinion on the market 
value of real estate being established, the weight of it, the credibility 
of the witness, the value of his estimate as depending upon the ele- 
ments on which it is based and the facts of the case are to be tested 
by the jury. 

Damages— Allowance in Verdict for Lapse of Time Since Appropriation 
of Land Under Bi^t of Eminent Domain— Question for Juriy. 

9. The propriety of making any, as well as the amount of an 
allowance in the verdict for the lapse of time since the appropriation 
of real estate under the right of eminent domain is solely within the 
discretion of the jury; and where the jury were instructed in accord- 
ance with this rule, it is presumed that they performed the duty en- 
joined upon them. 

^Eminent Domain — Judgement of Viewers — Appeal— 'Decisiveness of 
Jury's Verdict. 

10. In granting an appeal from the judgment of viewers to that 
of a jury, the statute necessarily invests the lattef with a superior, and 
w^ithin reasonable limits decisive effect. The validity of the verdict 
depends, not upon its agreement with the award of the viewers, but 
upon what appears by the record of the issue tried before the jury. 

I*ractice, C. P. — New Trial — Beason Besting on a Presumption Based 
on a Presumption. 

11. A verdict will not be set aside for a reason resting on a pre- 
sumption based on a presumption. 

IVitnesees — ^Market Value of Land— Competency— Issue for the C6urt. 

12. The competency of one offered as a witness on market values, 
-whether called as an expert or not, constitutes a distinct issue to be 
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decided by the Court on the preliminary examination of the witness 
and not by the Jury. 

13. Plaintiff's counsel having called a witness on market values 
proposed to ask him whether he regarded himself a^ble from his ex- 
perience, etc., to express an opinion as to the value of the property in 
question. Disallowing the question, Held, that a question making- the 
witness himself the arbiter of the whole issue trying is inadmissible. 

Practice, C. P.— Witnesses— Crosa-Bxaminatioii — Opening Door for 
Question Not Permissible in Examination in Chief. 

14. An erroneous impression derivable from a statement elicited 
by one party in cross-examination of the other's witness may be re- 
l?ioved by the latter party. 

15. When a subject is introduced by one party on cross-examina- 
tion of a witness of his opponent, the latter has the right to follow it 
up with questions which would not be permissible to him in chief. 

In the Court of Common Pleas of Berks County. 

No. 59 March Term, 1913, and No. 62 March Term, 1913. 

Rule by plaintiff for new trial. 

Cyrus G. Derr for plaintiff and rule. 

H. P. Keiser, City Solicitor, for defendant. 

Opinion by Endlich, P. J., November 21, 1914. — These 
issues to determine the amount due to plaintiff from de- 
fendant by way of damages for the partial taking and- de- 
struction, under the right of eminent domain, of two adjoin- 
ing and entirely similar properties, were tried together. The 
verdict in each was $1,852. The plaintiff is asking for ne^v 
trials and has assigned as grounds therefor, in the reasons 
filed in support of its applications, the reference made by the 
City Solicitor, in his opening to the jury, to, and his subse- 
quent o^er of, a certain letter of November 17, 1911, and part 
of what was said by the Court concerning it in ruling it out 
when offered in evidence, — and inadequacy of the verdicts, 
the same being alleged to be against the evidence and against 
the weight of the evidence. In his paper-book and oral arg-u- 
ment the learned counsel for plaintiff links these two matters 
together in an effort to present them in the relation, at least 
partially, of cause and effect. His contention is understood 
to be virtually that the reference at various stages of the trial 
to the letter of November 17, 1911, itself not competent evi- 
dence, had a tendency to create in the minds of the jurors a 
general prejudice against the claims made by plaintiff, — that 
they may have gathered from what was said on these various 
occasions, or may have had thereby revived impressions re- 
ceived extraneously inclining them to believe, that before the 
appropriation by the city plaintiff was willing to give its land 
without compensation, under a conjectured expectation of 
special benefits beyond any resulting loss by reason of the 
public improvement for which it was needed, that thereafter 



Digitized by VjOOQIC 



BERKS COUNTY IxA.W JOURNAL. 73 

plain -tiff capriciously changed its mind, and that, therefore, if 
allow-^d any damages, the same should at all events be held 
iowTiL Ao 2L minimum, — and that they rnay have been actuated 
by ttEis influence to render verdicts inadequate when tested 
by t:!::!.^ evidence. It is manifest that this contention involves 
one o>f two things, — the assertion of a mere possibility or 
^Pj^r^liension, or a grave reflection upon the integrity of the 
^^rdicr^ts. The former, of course, would amount to nothing. 
^^^ Istter, it is clear without recurring to the principle laid 
flc>wrta by Judge Woodward, in Hawman vs. Turnpike Co., 2 
^oodw. 332, 336, forbidding ^he disturbance of a verdict 
^^icli. can be attributed to the influence of legal testimony, 
^^^n by a strained intendment, cannot be accepted without 
^^triething tangible and positive to substantiate it, resting, if 
^^t in outward misconduct of jurors, (of which there is here no 
^te^tence), then in internal evidence furnished by the record 
itself, with reasonable certainty characterizing the result as 
the product, not of the evidence, but of improper considera- 
tions, definitely pointed out, calculated and operating to bring 
it about. In other words, speaking of the present case, it must 
appear that what was said and done by defendant's counsel 
and by the Court was, at the time, and is still open, to the 
criticism now made of it, and that the verdicts, judged by 
their relation to the evidence, are so disproportionate and un- 
fair as to indicate the existence of prejudice from some source, 
and therefore conceivably from the matters referred to. It 
thus becomes necessary to examine the two matters assigned 
by plaintiff, looking at each separately, and then to deal with 
their suggested relation to each other and their cumulative 
weight as supporting plaintiff's applications. 

1. — Near the close of his opening address the City Solicitor 

said, in effect, that the city would show how the plaintiff 

itself regarded the benefits likely to accrue to it from the 

public improvement for the purposes of which the property 

was taken, the plaintiff, through its counsel, having written 

to the City Solicitor expressing its purpose to donate the 

property. Of course there was no attempt to read the letter 

or any part of it to the jury. To the statement as made, 

plaintiff's counsel, interrupting the City Solicitor, objected on 

the ground of impertinence. The Court, not having any 

knowledge of the letter, after observing that it could not in 

advance pass upon its competency, but must assume that the 

City Solicitor was making his statement in good faith, added, 

addressing the jury, that what the City- Solicitor had said was 

only by way of outlining what defendant purposed to prove, 

and that if the matter indicated was not admitted by the 

Court, they must disregard it. In Keim v. Maurer, 2 \\'oodw. 

412, ah application for new trial was based in part upon coun- 
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sel's statement in his opening to the jury of matters which 
were subsequently held incompetent. Said Judge Woodward, 
at p. 414, — 

"In the opening of causes, the discretion and good faith 
of counsel must be trusted and assumed. They act under 
their oath of office. A statement of the case at the outset 
cannot ordinarily be interrupted in order to settle what may 
or may not be subsequently proved . . . the evidence 
was offered ... It was thought to be incompetent and 
was rejected ... it would make a trial by jury a farce 
if any appreciable effect were to be attributed to a bare refer- 
ence to an extraneous fact. All evidence relating to it was 
rigidly excluded, and there was no chance of mistake as to the 
real issue to be tried." 

The application was refused, although it was declared 
that the verdict "was undoubtedly against the general tenor 
of the charge,*' and received with undisguised dissatisfaction 
on the part of the Court, the case not, however, being one for 
binding instructions. It is thus apparent that the occasion 
must be an extraordinary one and the offending of counsel in 
his opening flagrant indeed to warrant an interference by the 
Court. And much the same appHes to defendant's offer of the 
letter in evidence, com|plained of not only as an aggravation of 
the alleged wrong done by the reference to it in the opening, 
but as in itself an offense calling for a new trial. It is not to 
be denied that a wilful and intentional offer of wholly irrelevant 
and incompetent evidence may be, and should by the Court 
be treated as, prejudicial to the opposing party notwithstand- 
ing its rejection: Philadelphia vs. Reeder, 173 Pa. 281, 385-6: 
Wagner vs. Hazle Tp. 215 id. 219, 225-6. But that rule pre- 
scribes its own limitations. If the City Solicitor's reference 
to the letter in his opening was made in good faith, it was 
bound to be followed up with an offer of the letter itself. It 
is one written by plaintiff's counsel to the City Solicitor, reply- 
ing to an inquiry on the latter's part whether it would be neces- 
sary for the city to tender bonds for the payment of damages 
for the taking of the plaintiff's properties. It states that the 
writer is in receipt of a letter from the plaintiff's General Coun- 
sel saying that the matter was referred to its Real Estate Agent, 
and that he has reported the General Manager as having ad- 
vised him that ''the President has directed that the land re- 
quired by the city ... be dedicated by the Railroad Com- 
pany without any charge being made therefor;" that he, the 
Real Estate Agent, has called for a plan showing in detail the 
land proposed to be dedicated; and that upon receipt of the 
same *'we will have prepared and submitted to our executives, 
for Board consideration, deed of dedication." It concludes, "As 
soon as the necessary action shall have been taken, I will ad- 
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vise you further." There seem to be two ways of regarding 
this document — either as evidencing a wraiver, perfected by fhe 
direction given by the president of the plaintiff company and by 
the city's proceeding with its work in reliance thereon, (the 
date of the appropriation is agreed to have been Jan. 1, 1912), 
of all claims for damages by reason of the partial appropriation 
of the various properties belonging to plaintiff, with nothing 
more to be done but the preparation of a plan and the drawing 
of a deed acceptable to a "Board," — or as expressive of a mere 
design on the part of the company, liable to be abandoned at 
any time before final consummation, and at all events depend- 
ing for its effectiveness upon further action. The fornjer view, 
if the correct one, might possibly forbid a subsequent claim for 
damages by the company; the other would not. Under either, 
however, the relevancy of the matter as evidence for the city in 
this case ought perhaps not to have been wholly denied. The 
plaintiff had offered testimony estimating the depreciation in 
the market value of the two properties, at figures ranging from 
$8,000 to $10,000. As bearing upon the credibility of this testi- 
mony, may it not be conceived competent to show that, not at 
all by way of offer of settlement of a disputed demand, but 
when interrogated as to the filing of bonds to secure compensa- 
tion not denied to be due for the proposed taking of the proper- 
ties, (as stated by counsel, a total of 6 similarly affected and 
now claimed for), the plaintiff informed the city that it had de- 
cided to make no claim whatever for the entire appropriation — 
it being for the jury to consider whether this attitude, no doubt 
in part at least springing from a willingness to help along a. 
nota/ble public improvement, was not in some measure also in- 
dicative of a consciousness on the part of plaintiff of special ad- 
vantages resulting from it to what would be left of the proper- 
ties beyond anything the witnesses had taken into account? It 
can hardly be disputed that as evidence of a collateral fact the 
weight and effect of a writing are for the jury: Reynolds vs. 
Richards, 14 Pa. 205 ; Miller vs. Fichthorn, 31 id. 252 ; Nat. Bank 
vs. Hartman, 147 id. 558 ; McKean vs. Wagenblast, 2 Grant, 462. 
But it is not needful to answer the question. It is enough to 
show that there may have been such a question in the City 
Solicitor's mind to make it apparent that his reference to and 
offer of the letter were not so grave an impropriety, or so 
plainly intended to prejudice the jury, as to constitute a ground 
for setting aside the verdict, and that the ordinary rule applies 
that there is no way for the Court to act upon an offer of 
evidence without hearing it, and that the rejection of it makes 
it a silent part of the record : Com. vs. Weber, 167 Pa. 153, 162. 
Moreover, the letter not having been read in the hearing of the 
jury, the latter cannot possibly have been prejudiced by its 
tenor in spite of its rejection. 
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It was stated above that when the reference by the City 
Solicitor to the letter in his opening was objected to, the Court 
instructed the jury that, if the matter indicated was not admitted 
they must disregard it. It was not admitted. The entire lan- 
guage of the ruling, excluding it, as taken from the sten- 
ographer's transcript, was as follows: 

"The Court : I think this letter ought to be made a part 
of your offer so that it gets on the record, and it is objected 
to as incompetent and irrelevant and on various other grounds, 
and I shall exclude it for the purposes of this trial so that we 
may get the judgment of the jury as to the amount the rail- 
road company will be entitled to apart from this matter. If 
this thing has any bearing on this case, it is an end of the 
case, and it can be taken care of by the Court later on. Objec- 
tion sustained ; bill sealed for defendant.'' 

Heard by the jury in whose presence this language was 
used, it would seem to have plainly intimated that they were 
to assess the plaintiff's damages wholly without reference 
to it, — that it was to cut no figure in their decision. The 
very clause objected to, read in connection with the other 
language of the ruling, scarcely admits of any other under- 
standing by the jury; and if anything more was needed to put 
the letter effectually out of the cases for the purposes of the 
verdicts, it was accomplished by the submission to the jury 
of the question of damages with a peremptory instruction 
that "there must be compensation allowed" to plaintiff. And 
in addition to the context and the previous and su'bsequent 
instructions to the jury, there is the fact that the verdicts were 
for plaintiff. If the remark criticised can have had any mis- 
leading effect on the jury, it must have been by way of sug- 
gesting to it the thought that plaintiff might be entitled to no 
compensation. It certainly suggested nothing as to the 
amount of any compensation to be allowed. It was pointed 
out in Mengel & Mengel vs. Reading Eagle Co., 4 Berks Co. 
L. J. 382, 389, (affirmed: 241 Pa. 367), that an erroneous 
ruling upon the admission of evidence offered by defendant 
in mitigation of damages was harmless where the verdict was 
for defendant on the ground, apparent by reference to the 
charge, that there was no cause of action at all. Conversely 
it is reasonable to assume that an intimation from which the 
jur^ might or might not derive the impression that there 
was no cause of action is proven harmless by a verdict find- 
ing damages for plaintiff. 

It would thus appear that in what occurred concerning 
the letter, looked at by itself, there is nothing to justify the 
conclusion that it was legally capable of any effect prejudicial 
to the plaintiff. No decisive significance need, therefore, be 
given to the rule laid down by Judge Woodward in Moll vs. 
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Zimmerman, 1 Woodw. 501, that the remedy for an improper' 
presentation of a case to the jury by counsel is to move a 
continuance at the time and that the remedy cannot be ap- 
plied by granting a new trial when the party has taken the 
chance of a verdict, — a doctrine which runs through the 
pertinent decisions of the Supreme Court as well (as suffi- 
ciently appears by the recent ones is Krimmel vs. Cigar Co., 
237 Pa. 253, and Brown vs. Traction Co., id. 324), and which 
applies equally where relief is to be asked for fatally objection- 
able offers of evidence: Wagner vs. Hazle Tp. 215 Pa. 219. 
It will be noticed that there was no request by plaintiff for 
the withdrawal of a juror and continuance of the causes in 
connection with anything the City Solicitor said or did with 
reference to the letter. Nor was there at the time any 
dissent on plaintiff's side from any part of what the Court 
said in relation to it, or any request for additional warning 
to the jury against giving it further thought or effect: see 
Joyce vs: R. R. Co., 234 Pa. 321, 329. The failure to take an 
exception to the language of the ruling is unimportant in the 
disposition of these rules. It has been the uniform practice of 
this Court, often followed and adverted to as recently as Alt- 
house vs. Althouse, 6 Berks Co. L. J. 242, more liberally to 
exercise the power of granting new trials where the rights of 
the complaining party are not protected by exceptions than 
where they are, — of course within the limits of fairness to 
the opposing party. But if the language in question were just- 
ly obnoxious to the criticism made of it, the absence of prompt 
objection to it would be of moment; for had there been such, 
of course the language used would have been at once qualified 
so as to take any supposed sting out of it. To let it go un- 
challenged, to run the risk of the jury's action, and the same 
proving a disappointment to raise, as a ground for avoiding 
it, a point that might have been immediately and effectively 
made, cannot in fairness to defendant be permissible. Doubt- 
less the failure to object at the time is to be understood as 
evidencing that what occurred struck the experienced and 
always vigilant counsel for plaintiff as fraught with no peril 
to the latter; and doubtless that was and is now to be ac- 
cepted as the true view of it. 

2. — In the case above cited, of Hawman vs. Turnpike Co., 
2 Woodw. 332, a suit upon a contract, the defence to which 
was defective performance, with abundant and practically 
uncontradicted proof that it would require from $5,000 to 
$6,500 to mfike good the deficiency. Judge Woodward, not 
without some hesitation, set aside a verdict allowing for that 
purpose $1,600, — an illustration of the rule for which author- 
ities might be indefinitely multiplied that a very substantial, 
indeed gross disagreement between the amount of damages 
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proven and the amount allowed by the jury may vitiate the 
verdict. Here the amounts allowed in each case are less 
than the lowest estimate by defendant's witnesses of the 
diflference between the market value of the respective prop- 
erties before and after the appropriation as affected thereby, 
making no allowance additional to that estimate for the lapse 
of time between the appropriation and the rendition of the 
verdict. 

There was no inspection of the premises by the jury. 
The evidence taken at the trial was all it had before it. But, 
it need hardly be said, it was bound to consider the whole 
of that evidence on both sides, and to decide according to it 
considered as a whole. Viewed in the light of every part 
of it, the acceptability of every estimate offered by a witness 
was for the jury to pass upon. None was binding upon it. 
The final estimate must be its own. The estimates of its 
witnesses as to market values, divergent as they may be, are 
offered by each party simply to aid the jury in arriving at its 
conclusion. It cannot at all be conceded, as urged by plain- 
tiff, that the estimate of the lowest witness for defendant was 
to be treated by the Court and jury as an admission by 
defendant that his figure marked the minimum recovery 
sustainable. Could it be held that the lowest estimate offered 
by any witness called by plaintiff fixed the maximum recovery 
allowable? And why in either case the minimum and not 
the maximum estimate? Or the average of all the estimates 
given on the same side? Each witness called by a party is 
accredited by that party, equally with every other. The com- 
petency of each to give an opinion being established, the 
weight of it, the credibility of the witness, the value of his 
estimate as depending upon the elements on which it is 
based and the facts of the case, are to be tested by the jury. 
All this appears too elementary to require fortification by 
authorities. There is no analogy between the proposition here 
contended for by plaintiff and that implied in holding that in 
an action ex contractu for a definite amount and depending 
upon positive objective facts, the latter, if all the witnesses 
on both sides agree upon them, are to be treated as ad- 
mitted : Meyer vs. Schickler, 47 Pa. Super. Ct. 282, 285 (and 
see Bank vs. Hoffman, 233 Pa. 390). But if that principle 
were applicable and plaintiff intended to insist upon such 
admission as binding upon defendant and the jury, it would 
be fair all around to ask for appropriate instructions. 

The lowest estimate on defendant's side of the difference 
of market values of each of the properties by reason and at 
the time of the appropriation was $2,000. This, plaintiff 
contends, must for purposes of comparison be increased by 
the addition of interest at 6 per cent., making it $2,275 and the 
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verdicts $423 below the defendant's own minimum estimate. 
But we have no right to deal with these figures on the basis 
of a compulsory allowance of interest. Affirming plaintiff's 
point, .the charge in/structed the jury as to the effect of the 
lapse of time since the appropriation in accord with what 
has been the rule in this State at least since Klages vs. 
Terminal Co., 160 Pa. 386, The question is not at all one 
of interest at any rate per cent., but only of such allowance 
as the jury may see fit to make: Stephen vs. R. R. Co., 242 
Pa. 606, 610, and the propriety of making any, as well as the 
amount of it, is solely within jtheir discretion: Mengel's 
Ex'rs vs. Water Co., 224 id. 120, 128. Whether this jury made 
such an allowance or not it is impossible to say. They were 
told to consider the propriety of doing so, and it must be 
presumed that they performed the duty enjoined upon them, 
and that, if they made no allowance it was because they 
deemed none necessary. In view of their discretion, however, 
and of the terms of the rule referred to, it is obvious that 
the only figures involved and to be compared are that of the 
witness referred to and that of the verdicts, and hence that 
the only difference appearing and capable of being declared 
and considered is in each case that of $148. In itself that 
is not a gross or shocking disproportion, such as existed in 
Hawman vs. Turnpike Co., supra, or as in any case brought 
or come to our notice has been held sufficient to justify the 
setting aside of a verdict as inadeqi/ate or as evidencing 
prejudice on the part of the jury. No doubt a jury in a 
proceeding of this kind, as in the trial of any other case, is 
not at liberty capriciously to disregard any part of the 
evidence. But of necessity it takes more in the former than 
in the latter to convict them of having done so. The pecuniary 
value of special advantages • and disadvantages resulting to 
a property as affecting its market value is itself a matter 
largely of opinion, and the statute commits to the jury the ex- 
clusive power of determining both, and of making the com- 
parison between them. Its province cannot be invaded by 
the Court, saving to the latter, of course, the power to in- 
terfere upon clear demonstration that the jury has allowed 
itself to go wrong. And where the alleged evidence of 
that is a difference between the estimates of witnesses and 
the estimate of the jury, the difference, in order to carry con- 
viction, must be very much more substantial than one ex- 
plainable on the legitimate ground that the elements of ad- 
vantage and disadvantage that struck the minds of wit- 
nesses in one way were viewed by the jurors, the statutory 
and ultimate judges of the question, in another way. More- 
over, the disposition, natural enough, of witnesses testifying 
in cases of this kind to deal liberally in their estimates of the 
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loss sustained in appropriations of private property for 
public use, is matter of common knowledge. It cannot well 
be denied that the jury has the right to know it and to make 
allowance for it, so long as on its face the allowance is not 
so great, as compared with the evidence, as to require the 
Court to declare it excessive. 

Neither can it be of any controlling moment that the awards 
of the viewers had been considerably higher than these verdicts. 
The statute, in granting an appeal from the judgment of viewers 
to that of a jury, necessarily invests the latter with a superior 
and within reasonable limits decisive effect — ^just as it has been 
held, in divorce cases, that the statutory provision for an appeal 
to a jury implies that its verdict shall finally settle the facts: 
Shaw vs. Shaw, 36 Pa. Super. Ct. 122 (and see Middleton vs. 
Middleton, 187 Pa. 612, 615-6). The validity of the verdirt de- 
pends, not upon its agreement with the award of the viewers, 
but upon what appears by the record of the issue tried before 
the jury. Of course, where improper testimony has htek ad- 
mitted and the jury has refused to allow the plaintiff any dam- 
ages whatever, the circumstance that the viewers awarded sub- 
stantial damages may be a make-weiglit in coming to the con- 
clusion that the error committed was prejudicial: Ice Co. vs. 
Philadelphia, 246 Pa. 84. 

3. — If the incident of the letter is not to be treated as 
legally capable of having prejudiced the plaintiff, and the ver- 
dicts are not such as to establish fatal inadequacy or a presump- 
tion of prejudice from some source, it cannot logically be main- 
tained that the two matters taken together may be sufficient 
to warrant a retrial. Passing this, however, as conceivably un- 
important in an appeal to the discretion of the Court, there still 
remains the necessity of showing something whereon to ground 
a belief that what transpired in connection with the letter may, 
after all, have influenced the action of the jury unfavorably to 
plaintiff — something, of course, beyond a mere coincidence, in 
itself inconsequential — something reasonably reliable and not 
resting in bare surmise or suspicion and eluding every test of 
moral as well as legal certainty. It is this element that the 
learned counsel for plaintiff with great ingenuity seeks to sup- 
ply by the theory (already adverted to) of earlier outside im- 
pressions received by jurors touching the attitude of plaintiff 
with respect to the properties involved. As a ground for a new 
trial this would not be out of place because of the fact that it 
is not based on evidence brought out at the trial. The trouble 
about it is that it lacks adequate substantiation by aught that 
has been made to appear anywhere in the case. Let it be as- 
sumed that the subject-matter of the letter, and even its tenor, 
were, a year and more before the trial, publicly discussed in 
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city councils, at a meeting of citizens, by a particular news- 
paper, etc. There is no proof from which to infer that a single 
one of the jurors had taken any part in or heard or read those 
discussions, or had any knowledge of them, or remembered 
anything about them or about the letter or what it referred to. 
The utmost that can be urged is a supposition to that effect, 
backed by a series of presumptions more or less debatable and 
built upon one another in contravention of the principle of 
sound reasoning as well as of law that a presumption cannot 
be founded upon a presumption: Douglass vs, Mitchell, 35 Pa. 
440, 446; McAleer vs. McMurray, 58 id. 126, 135; R, R. Co. 
vs. Henrice, 92 id. 431, 434'; Dettra vs. Kestner, 147 id. 566, 
572; Welsh vs. R. R. Co., 181 id. 461, 464; U. S. vs. Ross, 92 
U. S. 281; Manning vs. Ins. Co., 100 id. 693. Upon such 
grounds, thus based, it would, for reasons numerous and obvious 
enough to excuse particularization, be a dangerous and em- 
barrassing employment of judicial discretion to set aside ver- 
dicts. Nor does there appear to be any precedent for It ; which is 
some evidence that the law will not countenance it: Smith vs. 
Com'th, 54 Pa. 209, 214. 

4. — At the argument of these rules, plaintiff's counsel, going 
beyond the grounds assigned in the reasons filed in support of 
the applications for new trials, contended that there had been 
error in two rulings of the Court upon questions of evidence. 
Without intending to depart in the least from what was laid 
down in Com. vs. Hawman, 3 Berks Co. L. J. 305, at p. 307, 
concerning the requirement of filing, within the period limited 
by the Rule of Court, all the reasons to be relied on in an ap- 
plication for a new trial, it is nevertheless deemed advisable to 
pass upon the questions just referred to. 

Wm. W. Fetter was called by plaintiflf to testify as to the 
difference of market values. In his preliminary examination 
upon the question of his competency he said he was in the real 
estate business in Reading for 16 years, selling and making 
investments upon realty, requiring its valuation; that in a gen- 
eral way he had known the plaintiff's properties 10 or 11 years, 
though never inside of them ; that he had a general knowledge 
of market values in that part of the city about 1912; that he 
had figured out what he would regard the properties worth 
in his judgment, not based upon any sales in the neighborhood; 
that he had no knowledge of the selling value of property ex- 
actly in that neighborhood, not even in that general neighbor- 
hood; that he was not "taking it that way;" that he knew of 
no sales either personally or by hearsay; that his business was 
more investing money on, than selHng, real estate; that the 
nearest property on which he had made investments was 4 
or 5 blocks to the east of these properties, in what is known 
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to be the business centre of the city; that his knowledge of sell- 
ing prices referred to properties in that locality; that he had 
no such knowledge as to properties west of it ; that, however, 
he might fix his own value on "property down there" or have 
his own opinion as to its value. This testimony obviously 
failing to qualify the witness under a multitude of decisions, of 
which R. R. Co. vs. Vance, 115 Pa. 325; Michael vs. Pipe Line 
Co., 159 id. 99; O'Brien vs. Ry. Co., 194 id. 336; Friday vs. R. 
R. Co., 204 id. 405; Hope vs. R. R. Co., 211 id. 401; White 
vs. R. R. Co., 222 id. 534; Galbraith vs. Phila. Co., 2 Pa. Super. 
Ct. 359; Grier vs. Homestead, 6 id. 542, may be referred to as 
typical, plaintiff's counsel proposed to ask him whether he 
regarded himself able, from his experience, etc., to express an 
opinion as to the value of these properties, etc. This, On ob- 
jection from defendant, was disallowed by the Court, aftd the 
witness was taken from the stand. It is familiar law that the 
competency of one offered as a witness on market values 
(whether called an expert or not: see Galbraith vs. Phila. Co., 
2 Pa. Super. Ct. 359; Ramschasel's Est., 24 id. 262) is a mat- 
ter to be decided by the Court and not by the jury: see Michael 
vs. Pipe Line Co., 159 Pa. 99; Friday vs. R. R. Co., 204 id. 
405; Hope vs. R. R. Co., 211 id. 401; Markowitz vs. R. R. Co., 
216 id, 535; Galbraith vs. Phila. Co., 2 Pa. Super. Ct. 359; 
Grier vs. Homestead, 6 id. 542, and many other cases. It con- 
stitutes a distinct issue and the entire issue tried by the Court 
on the preHminary examination of the witness. A question 
making the witness himself the arbiter of the whole issue try- 
ing is always inadmissible: Reiter vs. Mcjunkin, 194 Pa. 301, 
304; Omensetter vs. Kemper, 6 Pa. Super. Ct. 309, 315-6. 

Benjamin Yeich, a witness of defendant to market values, 
testified that each of the plaintiff's properties was worth, be- 
fore the appropriation $3,800, and afterwards $1,500. He was 
the owner of a property on the opposite side of the street, 
taken by the public improvement in question to the same 
extent in frontage and depth as each of plaintiff's, and he got 
damages from the city. On cross-examination he was asked 
by plaintiff's counsel : "You demanded more than $5,500 from 
the city for your damages, didn't you?" The witness replied, 
"I didn't demand, but I asked." Thereupon followed the ques- 
tion, "You asked for more? How much did you ask for?" and 
the answer, "I asked for $9,000." The re-direct examination 
on the heels of that answer, after bringing out certain particu- 
lars differentiating the witness's property from plaintiff's, 
ended with the question, "What damages did you get?" — 
which, admitted over plaintiff's objection, brought the answer, 
"$5,500." The overruling of plaintiff's objection is alleged to 
have been prejudicial error. Although, as implied in the 
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ancient maxim Vendor vendit quam maximo, etc., there is 
mostly a wide difference between what the owner of a prop- 
erty asks for it and what he thinks it fairly worth, the evident 
and legitimate purpose of plaintiff's inquiry was to weaken 
the witness's estimate of the plaintiff's loss by reason of the 
appropriation of 40 by 60 feet of its property, by showing that 
he asked nearly twice as much for his loss of 30 by 60 leet. 
Treating the reference in the question to $5,500 as insignificant, 
the witness's admission, without going further, might, how- 
ever, well have produced an impression on the jury that he 
had secured an indemnity equal or close to the sum of $9,000, 
and might thus have stigmatized his testimony as insincere 
and devoid of weight. Fairness alike to him and to defendant 
required the admission of evidence to correct that impres- 
sion, and probably to the average juror's mind the best and 
only convincing proof for that purpose would be what he had 
actually accepted, not, for aught the evidence shows, by way 
of compromise of a dispute, but as compensation mutually 
agreed upon as just. The rule is that an erroneous impres- 
sion derivable from a statement elicited by one party on cross- 
examination of the other's witness may be removed by the 
latter party: Reyenthaler vs. Philadelphia, 160 Pa. 195, 197. 
But the mention of $5,500 in plaintiff's, question can hardly 
be treated as insignificant. It introduced that figure into the 
case in such a form as to suggest a connection between it and 
the witne,ss's property, and indeed to amount to an intima- 
tion, which the jury was entitled and no doubt quick to per- 
ceive, that $5,500 was what he actually got. When a subject 
is introduced by one party on cross-examination of a witness 
of his opponent, the latter has the right to follow it up with 
questions which would not be permissible to him in chief: 
Mcllhenny vs. Ry. Co., 147 Pa. 1, 5. And looking at the plain- 
tiff's interrogatory as intimating that the figure received by 
the witness was $5,500, the answer elicited by defendant's 
question was but the express statement of a fact already im- 
plicitly admitted by plaintiff, and as such cannot, if other- 
wise objectionable, have done the plaintiff any harm. At all 
events it would seem that it could not injure plaintiff's case 
to show that the owner of a nearby property having half the 
frontage of plaintiff's properties received for an appropria- 
tion of it to the same depth a sum which, doubled, would 
exceed the highest estimate placed by any of plaintiff's wit- 
nesses upon its loss. 

It is believed that the foregoing covers every question in- 
volved in a full consideration of plaintiff's applications, as 
presented at the argument, and that for the reasons indicated, 
. and under the authorities which are binding, the granting of 
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them would be an abuse of discretion. Therefore, in each of 
the above-entitled cases the rule to show cause is discharged. 



CULP vs. TRANSIT & LIGHT CO. 

Negligence— Obstruction of Highway— Piling* Ralls In Highway In 
Unusual Manner— ContWbutory Negligence— Clioloe of Ways- 
Proof of Earning Capacity — "Profits** — ^Rules of EMdence. 

1. In an action by a widow to recover damages for the death of 
her husband aUeged to have been caused by the negligence of the de- 
fendant, it appeared that in replacing rails in its street railway the 
defendant placed the new rails temporarily in the driveway of the 
street along the curb in front of the decedent's residence, laying them, 
not in a straight line and alongside of one another, but more or less 
obliquely, or diagonally, upon one another, thus piling them three or 
four inches higher than the curb. At 9.30 o'clock on a fairly dark 
night, the defendant crossed over the rails into the street to look 
whether a car was coming, which his daughter, then at his house, in- 
tended to take to go to her home. Observing a car approaching, he 
attempted to return over the rails and curb, in order to get his daugh- 
ter's basket and escort her to the comer where the car stopped, about 
140 feet away. In so attempting he fell over the rails, was thrown 
violently on the sidewalk and sustained internal injuries, fronV the 
effects of which he died eight days later. The defendant had placed 
no danger signal lights on the rails and the nearest city light was 140 
feet distant. About eight feet north of the place where decedent 
crossed the rails there was a ten-feet alley opening unobstructed into 
the street. There was no evidence to show that the manner in which 
the rails were placed and piled was a usual or necessary one, on one 
sanctioned by any fixed standard. Heid, that the question of defend- 
ant's negligence was properly left to the jury. 

2. The rule that where a person, having a choice of two ways, 
one of which is perfectly safe, and the other of which is subject to 
risks and dangers, voluntarily chooses the latter and is injured, such 
person is, as a matter of law, guilty of contributory negligence, is 
subject to the qualification of the general rule that where a person by 
his own act incurs a danger, which, though apparent, is not so im- 
minent a» to threaten certain and immediate injury, but may reason- 
ably be treated as capable of being neutralized by caution, the ques- 
tion of contributory negligence is for the jury. 

3. "Profits," meaning the net gain from the prosecution of busi- 
ness after payment of expenses incurred, are not earnings capable of 
being proved as a measure of earning capacity whereon to base an 
estimate of damages in an action by a widow for the death of her 
husband, but where the person in question was engaged in a business 
of his own in which an inconsequential amount of capital was invested 
and the profits be made out of it depended upon his personal manage- 
ment and not upon the tools with which he worked, it is proper to 
show the profits thus derived from, management as a measure of the 
earning power of a person so engaged. 

4. The rules of evidence are safeguards of justice neither to be 
ignored with peril to substantial rights, nor on the other hand to be 
permitted to defeat justice. They are founded in common sense and 
adaptable to its exigencies. Their ground-work is necessity and they 
yield to its requirements. 

In the Court of Common Pleas of Berks County. - 
No. 71 October Term, 1913. 
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Verdict for plaintiff for |3,000. Rules by defendant for new 
trial and for judgment n. o. v. 

R. L. Jones and C. H. Ruhl for defendant and rules. 

B. Y. Shearer and Isaac Hiester for plaintiff. 

Opinion by Endlich, P. J., November 21, 1914.— This is 
an action by a widow to recover damages for the death of her 
huslband, alleged to have been caused by the negligence of the 
defendant company. The external facts rest in testimony which^ 
is conceded to be practically undisputed, except perhaps as re- 
gards the extent to which the place w^here the accident occurred 
was lighted up. 

About July 12, 1913, the defendant being about to substi- 
tute new rails for old ones in its street railway placed the new 
rails temporarily in the drive-way of the street along the curb 
in front of the decedent's residence and shop, laying them, not 
in a straight line and alongside of one another, but more or 
less obliquely, or diagonally, upon one another, thus piling them 
3 or 4 inches higher than the curb. On the evening of the 
day mentioned, a Saturday, about 9.30 o'clock, the decedent, 
a vigorous man of 59 years, a butcher having about $1,600 in- 
vested in his business managed by himself, annually making 
out of it about f 1,500 and saving about the half of that, crossed 
.over the rails into the street to look whether a car was coming, 
which his daughter, then at his house, intended to take to go 
to her home. Observing a car approaching, he attempted to 
return over the rails and curb, in order to get his daughter's 
basket and escort her to the corner where the car stopped, 
about 140 feet away. In so attempting he failed to clear the 
rails, fell over them, was thrown violently on the sidewalk and 
sustained internal injuries, from the effects of which he died 
8 days later. The night wa^ pretty dark. No red or white 
lights had been placed by defendant at or upon the rails. The 
nearest city light was 140 feet distant. There were gas jets 
burning in the interior of the shop. But it is a mooted point 
whether the light coming from its windows reached the rails 
sufficiently to enable one to see them clearly. It is an admitted 
fact that about 8 feet north of the place where decedent crossed 
and attempted to recross the rails, a ten foot alley opens into 
the street and that the rails did not obstruct the passage from 
that alley into the street, nor, of course, from the street into 
the alley. 

The jury having rendered a verdict for plaintiff for f3,000. 
defendant obtained these rules, the contentions in support of 
them being (1) that there was no evidence of negligence in de- 
fendant causing the accident; (2) that plaintiff's action was 
barred by negligence on the part of decedent contributing 
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thereto, and (3) that there was error in the admission of evi- 
dence as to what the decedent made in his business. 

1. — Conceding that, under the City Ordinance approved 
30 March, 1887, the defendant company was lawfully upon the 
street for the purpose of repairing, as well as laying and oper- 
ating, its railway, and that therefore, in testing the question 
whether what it did was negligence or not, the same rules are 
to be applied to it, as would be appHcable to the municipality 
itself, none of the cases cited by the learned counsel for de- 
*fendant: King vs. Thompson, 87 Pa. 365; Frazier vs. Butler 
Bor., 172 id. 407; Canavan vs. Oil City, 183 id. 611; Wright 
vs. Lancaster, 203 id. 2^6; Mason vs. Philadelphia, 205 id. 177; 
Reed vs. Tarentum Bor., 213 id. 357; Purcell vs. Riebe, 227 
id. 503; Oister vs. Pottstown, 29 Montg. 162, seems to warrant 
a declaration that, as a matter of law, the conditions here 
created by defendant and existing at the time of the accident 
were incapable of basing an inference of negligence on its part. 
Without going into a detailed analysis of the cases referred 
to, it is enough to say that a careful reading of them shows 
them to involve that which is usual and ordinary in everyday 
experience and therefore to be so treated by the Court, or that 
which is reasonably necessary either in the judgment of a jury 
or in that of the authorities to whose discretion it is by law- 
committed, or that which, tested by legally fixed standards, 
answers the demands of safety. All of these critejria fail in the 
present case. Whilst the mere placing of rails in the street 
along the curb was not unlawful and not evidence of negligence, 
the manner, above described, in which they were there de- 
posited is not made to appear to be the usual, or a necessary 
one, or one sanctioned by, any fixed standard. If therefore it 
augmented the danger incident to the obstruction of the street 
above and beyond what would have been incident to ordinary 
and reasonable methods, and in view of such arrangements as 
there were for making the danger visible to persons having 
occasion to use the street, it was for the jury to say whether 
in this particular there was negligence causing the accident, or 
not; and on familiar principles the Court had no right at the 
trial to take that question from the jury, and has no right now 
to pronounce judgment contrary to its finding. 

2. — Both going into and returning from the street the 
decedent might, by taking a few steps out of his most direct 
course, have avoided all possible danger. It is needless to 
cite the multitude of decisions which have established the 
rule that, where one has the choice of two ways, one of which 
is or ought to be known to him to be safe and the other of 
which is or ought to be known to him to be subject to risks 
and dangers, he must be deemed guilty of contributory negli- 
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gence, if, with injurious result, he chooses the latter way, 
voluntarily and not driven by what may reasonably appear 
to him an imperative necessity or by the stress of a sudden 
emergency. But of course that rule, being the expression with 
reference to a particular detail of conduct of the rule generally 
applicable which visits with the consequences of his act every 
one who, of his own free choice, incurs a known or patent 
risk of injury, is subject to the qualification attaching to the 
general rule, viz., that, if one by his act incurs a danger which 
though apparent, is not so imminent as to threaten certain 
and immediate injury, but may reasonably be treated as cap- 
able of being neutralized . by caution, the question of con- 
tributory negligence becomes one, not of law for the Court, 
but of fact for the jury. The leading case in which this 
doctrine was established, Patterson vs. R. R. Co., 76 Pa. 389, 
was a case between employer and employee, and the decisions 
in terms following it have involved similar relations between 
the parties. Yet the principle is so obviously of broader ap- 
plication that it is enough to refer to the very recent cases of 
McManamon vs. Hanover Tp, 232 Pa. 439, and Murray vs. 
R. R. Co., 242 id. 424, where it was held in substance that only 
if the danger of the way chosen was imminent so that no 
prudent man would use it, might the failure to take a practi- 
cable safer way be declared contributory negligence as a 
matter of law. And in that case, as in Bennett vs. Glass Co., 
158 Pa. 121, and others between master and servant, as well 
as in such cases as Easton Bor. vs. Neff , 102 id. 474 ; Altoona 
vs. Lotz, 114 id. 238; Posey vs. Nat. Bank, 243 id. 568, the 
circumsta.nce, present in this case also, that the party injured 
had before passed through the danger with safety is em- 
phasized as disaffirming its imminence, and therefore the right 
of the Court to pronounce his act negligence. Nor is it to be 
overlooked that defendant, placing no red lights, the customary 
warning of imminent danger, upon the rails, may be regarded 
as having impliedly negatived the existence of such danger, 
and that it can hardly complain of decedent's having treated 
the situation as defendant itself did. It is perhaps needless to 
add that the mere fact of his having met with misfortune is 
not proof of negligence on his part : Dougherty vs. Philadel- 
phia, 210 Pa. 591, 593, any more than it is proof of negligence 
on the part of defendant : Posey vs. Nat. Bank, supra, p. 569. 

Whilst it is probably true that the question of the de- 
cedent's contributory negligence, as presented in this case, is 
a close one, it seems nevertheless to be sufficiently clear upon 
principle and authority that it was one for the jury, whose 
verdict, negativing it, cannot be disaffirmed by the Court. 
And that conclusion is strengthened by a consideration, neces- 
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sarily for the jury, of the object the decedent had in what 
he did, as bearing upon his right and his conduct. He went 
into the street with the intention of ascertaining whether a 
car was approaching, and if so, of returning, getting his 
daughter's basket and carrying it to the place where the 
car would stop, in time to put it and her upon it. All this 
required some degree of speed in his movements, in view of 
which the adoption of the more circuitous route may have 
appeared to him impracticable, even assuming that he knew 
or was bound to know that route to be unobstructed. It is 
in point to refer to what was said in Altoona vs. Lotz, 114 Pa. 
238, at p. 246, and in part quoted by Mr. Justice Brown, in 
Evans vs. Philadelphia, 205 id. 193, at p. 196, to the effect that 
the law does not require a resident of a city, when a street 
he has occasion to go upon for purposes of business or other-^ 
wise is obstructed, to remain upon his property^ under pain 
of being adjudged without redress for a resulting injury. 

3. — Understanding "earnings" to mean, as defined in 
McHugh vs. Schlosser, 159 Pa. 480, 486; Goodhart vs. R. R. 
Co., 177 id. 1, 15; Burns vs. R. R. Co., 219 id. 225, 228, and 
other cases, the fruit or reward of labor physical or intellectual,, 
and "profits" the net gain from the prosecution of business 
after payment of expenses incurred : Goodhart vs. R. R. Co.,. 
ubi supra, the excess of receipts over expenditures: Boggess 
vs. R. R. Co., 234 Pa. 379, 389 ; Lepore vs. Bldg. Ass n, 5 Pa. 
Super. Ct 276, 281, it is settled : see Goodhart vs. R. R. Co., 
ubi supra; Beck vs. R. R. Co., 233 Pa. 344, 349, that profits 
derived from one's investment in business are not earnings 
capable of being proved as a measure of earning capacity 
whereon to base an estimate of damages in an action of this 
kind, but that profits derived from personal management of a 
business, whether one's own or another's, may be: Wallace 
vs. R. R. Co., 195 Pa. 127; McLane vs. Rys. Co., 230 id. 28; 
Buckman vs. Ry. Co., 227 id. 277, and 232 id. 351; Boggess 
vs. R. R. Co., supra, and that, where the person in question 
was engaged in a business of his own in which an incon- 
sequential amount of capital wa^ 'invested and the profits he 
made out of it "depend upon the success with which he man- 
ages the business and not upon the tools with which he works," 
"it is proper to show the profits thus derived from management 
as a measure of the earning power of a person so engaged r"^ 
ibid., pp. 388-9, 390-1 (and see also Buckman vs. Ry Co., supra). 
At the trial this rule was thought to fit this case and hence 
the testimony objected to was admitted. On further consid- 
eration it does not seem clear that this ruling was error. The 
investment of $1,600 in a business the annual profits of which 
were $1,500, one-half thereof going to the support of the fam- 
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ily and one-half being laid by as savings, must obviously have 
been one whose success was due to the decedent's personal ef- 
forts and good management, and not to any appreciable ex- 
tent to returns upon his capital working for him. Moreover 
there was a manifest necessity for the admission of this evidence. 
Plaintiff was bound to prove the decedent's earning power in 
order to recover: McHugh vs. Schlosser, 159 Pa. 480; Helm- 
stetter vs. Rys. Co., 243 id. 422. It is inconceiva'ble how in 
cases of this character, not of infrequent occurrence, earning 
power can be proved otherwise. The plaintiff must be either 
permitted to make the proof here made, or turned out of court. 
The rules of evidence are safeguards of justice neither to be 
ignored with peril to substantial rights, nor on the other hand 
to be permitted to defeat justice: Com. vs. Kaiser, 184 Pa. 493, 
498. But they are founded in common sense and adaptable to 
its exigencies: Rodgers vs. Strophel, 32 id. Ill, 113. Their 
ground-work is necessity: Mish vs. Wood, 34 id. 451, 454, and 
they yield to its requirements: Garwood vs. Dennis, 4 Binn. 
314, 326 ; Wagener vs. Ry. Co., 235 Pa. 559, 563 ; Com. vs. Drum, 
42 Pa. Super. Ct, 156, 167. In connection with the rule above 
stated, these principles seem to afford a sufficient vindication 
of the ruling criticized — especially (under pertinent intimations 
in many decisions) in view of the absence of any request for 
instructions cautioning the jury against treating as earnings 
any part of the profits shown which could be regarded as de- 
rived from decedent's investment in his business, and in view of 
the conservative size of the verdict. The former circumstance 
is some indication that that investment was not deemed of 
sufficient consequence to cut a figure in any verdict that might 
be rendered for plaintiff; and the amount of the verdict as ren- 
dered negatives the assumption of any undue element having 
swelled the allowance which plaintiff, if entitled to any, had a- 
right to expect upon a basis recognized as legitimate. 

Upon careful consideration of all that has been learnedly 
and forcibly urged in support of these applications, we find 
no adequate warrant for granting either of them, and there- 
fore — The rules to show cause are discharged. 



COMMONWEALTH vs. EINHORN. 

Pure Food Laws — ^Act 13 May 1909, P. JU 520 — ^Food and Drink — 
"Coffee." 

1. — ^The Pure Food Act 13 May 1909, P. L. 520, being penal, must 
be strictly construed with due re&ard for the popular comprehension, 
giving to the language its ordinary, popular meaning. 

2. — Thus construed it does not embrace what in practical every- 
day usage and understanding is classed as a beverage or drink. 
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3. — '^Coffee" means the bean or berry of the coffee tree, whole, or 
crushed or ground after roasting, and also the decoction or infusion 
made of the latter. 

In the Court of Quarter Sessions of Berks County. 

No. 200 March Sessions, 19U. 

Rule by defendant for new trial. 

J. Howard Jacobs for defendant and rule. 

Harvey F. Heinly, District Attorney, and William Ker- 
per Stevens for Commonwealth. 

Opinion by Endlich, P. J., November 21, 1914.— The de- 
fendant was indicted under the Pure Food Act 13 May 1909, 
P. L. 520, for the sale of an adulterated '^article of food, to wit, 
a cup of coffee.'' At the trial at September Sessions last it 
was proved and virtually admitted that, at his public house, 
patronized largely by persons accustomed to and preferring 
an admixture of chicory in their coffee, he had sold to an 
agent of the Dairy and Food Commissioner a cup of black 
coffee, supposedly to be drunk on the premises, an analysis 
of which showed it to be a decoction of a mixture of coffee 
and 20 per cent, of chicory. Strongly of the opinion that 
there was no case for conviction under that Act, the Court 
nevertheless permitted the contrary view of counsel for the 
Commonwealth to prevail, charged accordingly and accepted 
the resulting verdict of guilty, but at once entered this rule. 

Dealing with the Pure Food Act 26 June 1805, P.' L. 317, 
in Com. v. Kebort, 212 Pa. 289, 291, the Supreme Court laid, 
down the rule that the statute, being penal, etc., ''must re- 
ceive a strict construction with due regard for the popular 
comprehension," — i. e., as elsewhere pointed out: Leonard 
vs. Com'th, 112 Pa. 607, 625; Com. vs. Hufnal, 185 id. 376, 379, 
giving to the language involved its ordinary, popular mean- 
ing, — unless clearly defined otherwise. Prima facie, therefore, 
a statute relating to the adulteration of food does not embrace 
what in practical every-day usage and understanding is classed 
as a beverage or drink : Com. vs. Kebort. ubi supra, — not even 
milk: see Com. vs. Hufnal, supra; Phoenixville vs. Eyrich, 
42 Pa. Super. Ct. 241, 244. The Act of 1909, however, defines 
what it means by the word ''food" as used in it, and that 
definition is 'binding: Com^vs. Pflaum, 50 Pa. Super. Ct. 55,59 
(aff'd: 236 Pa. 294). The first clause of sec. 2 says that the 
term "food" shall include not only every article used for food 
by man, but also every article used for, or entering into the 
composition of, or intended as an ingredient in the preparation 
of, food for man. Now, we all know and the lexicographers 
agree that "coffee" means the bean or berry of the coffee tree, 
whole, or crushed or ground after roasting, and means also 
the decoction or infusion made of the latter. It is further 
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matter of common knowledge that, in one form or the other, 
coffee enters into the composition of various articles of human 
food, such as ice cream, confections, etc. . But here we have 
nothing to do with it in any such relation. What the de- 
fendant sold did not enter and was not intended to. enter into 
the composition of any other article. It was sold and intended 
to be used as what it was, a decoction to be drunk, a beverage, 
a drink, not a "food" in the ordinary or in the statutory sense 
of the term. Webster's Dictionary defines coffee as we have 
here to do with it as a beverage, — quoting Bacon, who men- 
tions it as "a drink called coffee." It is safe to say that in 
no common parlance would it ever be called anything else, 
and that by no ordinary person would it ever be thought of 
as anything else; and remembering the generic distinction, 
emphasized in Com. vs. Kebort, ubi supra, in the thought and 
speech of the race from time immemorial between "food" and 
**drink," the law cannot call it anything else. So far as has 
come to our notice, if there is any statute under which a 
prosecution can be maintained upon the facts here appearing, 
it would seem to be the Act 11 March 1909, P. L. 15, relating 
to non-alcoholic drinks and their adulteration. It is not 
^ecessary to decide now whether that statute covers this case. 
^* is enough that its enactment is a legislative recognition of 
'^^ essential distinction between foods and drinks; that the 
J^^ciflc treatment of the latter excludes, on the principle 
^J"essio unius est exclusio alterius according to its most 
/^^t^n-tml significance: Maxwell, Int. df Stat., p. 398, the idea, 
> ^^i-»erwise conceivable, that the Act 13 May 1909 was de- 
v*,^-f.^<d to embrace them; and that, the two acts, passed at 
5*^*^^^ S3,me sesson and in pari materia: see White v. Meadville, 
"-^^ r=*a. 643; Trust Co. vs. Jones, 35 Pa. Super. Ct. 53, 56, 
c^a.nnot be treated as interfering with or overlapping each 
otViei-. It follows that the Act 13 May 1909 does not reach 
tViis case and defendant's conviction under it cannot be sus- 
tained. 

It may be noted that the conclusion reached does not in' 

^^y degree conflict with the view^s expressed in re Stephens 

&^ Widlar, 5 Distr. R. 104. The question there dealt with 

arose under the Act of 1895, and involved the sale, not of 

(?^///terated coffee as a beverage to be drunk as such, but of 

^^uind roasted coffee, adulterated by the addition of chicory 

^^4 other substances, to be used for purposes including that 

5£ entering into the composition of other articles of food. As 

aboxre intimated, such a sale may be within the Act 13 May 

1900, 

The rule to show cause is made absolute. 
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BEAVER vs. BANKES. 

Landlord and Tenant — ^Term of Lease— Holding Oveiv— New 

Waiver of Conditions by Landlord — ^Province of Jury — ^E>iiilty^— 
Opening Jud^^ment. 

1.— In the a'bsence of a contrary* agreement "based upon a new con* 
sideration, a tenant for a term, holding' over, does so subject to all the 
covenants ahd stipulations of the original contract applicable to his 
present situation. 

2. — ^Where at the expiration of a written lease the landlord agrees 
to allow the tenant to remain until it suited him to remove upon a 
month's notice, the tenant to pay the same rent as that stipulated in 
the' original lease, a new lease is created, and the landlord will be held 
to have waived conditions contained in the original lease. 

3. — Where there is a substantial and decisive question as to terms 
of an oral agreement made ibetween two parties, that question is 
pecuJiarly for a jury's determination. 

4. — An application to open a judgment, entered by authority con- 
ferred by a lease, is addressed to the equitable powers of the court. 

In the Court of Common Pleas of Berks County. 

No. 129 December Term, 1913, J. D. 

Rule by defendant to open judgment. 

Wilson S. Rothermel for defendant and rule. 

H. Robert Mays for plaintiff. 

Opinion by Endlich, P. J., November 21, 1914. — By writ- 
ing dated Feb. 29, 1912, defendant became the lessee from 
plaintiff of a part of a building belonging to the latter for a 
term 'beginning Apr. 1, 1912, and ending March 31, 1913. The 
lease contained a warrant for the entry of judgment for rent 
remaining unpaid and whether due or not, and further pro- 
vided that if lessee with lessor's consent continued in pos- 
session after the term fixed, the lease should at once become 
operative for another like term and all its conditions, etc., 
should apply, including expressly the authorization of the 
entry of judgment, and of course in eflfect the stipulation that 
the lessee should not remove during the term of the lease 
without the written consent of the lessor, under pain of hav- 
ing the entire rent for the full term treated as' forthwith pay- 
able and collectible. The defendant, with plaintiff's consent, 
remained in possession after March 31, 1913, until the end of 
September or early in October, 1^13, and then, without written 
consent of the lessor, removed after paying his rent to the 
end of September. Thereupon, on Jan. 9, 1914, the lessor 
entered this judgment for $144, covering what would be due 
from Oct. 1, 1913, to March 31, 1914. On Feb. 21, 1914, the 
defendant presented his petition to have this judgment opened, 
alleging that upon the expiration of his term under the lease 
of Feb. 29, 1912, he had continued in possession under an 
agreement with plaintiff that he might occupy the premises 
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from month to month until ready to remove to a property of 
his own which was undergoing repairs; that he should give 
one month's notice before vacating; that he gave that notice 
and paid the rent for the entire period he remained ; and that 
he owed the plaintiff nothing. Upon this' petition the above 
rule was granted. The plaintiff's answer denies the allega- 
tions of the petition, and depositions, mainly of the parties 
themselves, have been taken on both sides. 

It must be conceded, as contended for by plaintiff's coun- 
sel, that in the absence of a contrary agreement based upon 
a new consideration, a tenant for a term, holding over, does 
so su^bject to all the covenants and stipulations of the original 
contract applicable to his present situation: Doe vs. Bell, 5 
T. R. 471; 2 Smith, Lead. Cas., p 1356, 5; Phillips vs. 
Monges, 2 Pa. 144, 146 ; Laguerenne vs. Dougherty, 35 id. 45 ; 
Hollis vs. Burns, 100 id. 206, 209; McBaier vs. j\farshall, 126 
id. 390, 396; Graham vs. Dempsey, 169 id. 460. In this case, 
however, the contention is that there was a contrary agree- 
ment at least to the effect that defendant might, paying rent 
at the rate previously stipulated, remain until it suited him 
to remove upon a month's notice. Nor is the setting up of 
such an agreement an attempt to reform a written contract. 
It is pro tanto the assertion of a new one in place of that 
formerly existing and otherwise continuing, and waiving the 
latter. As such, it is not within the rule of equity (unaffected 
by Act 28 May 1913, P. L. 358) as to the amount and degree 
of evidence required to reform or overthrow written instru- 
ments: McCauley vs. Keller, 130 Pa. 53, — and as to the con- 
sideration needful to support it, what is said in Wilgus vs. 
Whitehead, 89 Pa. 131, at p. 134, seems sufficiently pertinent 
on that point to make further comment upon it unnecessary. 
Yet it is clear that any new agreement there may have been 
can a'brogate the terms of the original lease, as determining 
the defendant's liability and plaintiff's rights thereafter, only 
to the extent of inconsistency between the two. There is no 
such inconsistency as regards the right of plaintiff to enter 
judgment for rent unpaid and due by reason of actual occu- 
pancy of the premises by defendant. But if the new agree- 
ment was made substantially as alleged by him, there would 
be no liability on him for rent accruing 'beyond the period of 
his removal upon proper notice, and no necessity for plaintiff's 
written consent to his removal. Looking at the depositions 
taken in connection with this rule, we find that, whilst the 
alleged new agreement is asserted by defendant and denied 
by plaintiff, the latter admits that defendant, when asked to 
sign a new lease, some time before that of Feb. 29, 1912, 
expired, spoke of having bought a property and intending: to 
remove to it, and that there was some sort of assent on plain- 



Digitized by VjOOQIC 



d4 BERKS COUNTY LAW JOURNAX,. 

tiff's part to defendant's remaining until that change could 
be made, he to give a month's notice before leaving and do 
all he could to procure another tenant. In the light this ad- 
mission throws upon the matter, there is more here than 
merely oath against oath. There seems to be a substantial 
and decisive question as to what the agreement between the 
parties was, and as their dealings were by word of mouth, 
that question is one peculiarly for a jury's determination: 
Maynes vs. Atwater, 88 Pa. 496; Scottish Rite, etc., Ass'n 
vs. Trust Co., 195 id. 45 ; Philadelphia vs. Stewart, 20l id. 526 ; 
Pessano vs. Eyre, 12 Pa. Super. Ct. 157. And so, of course, 
are the questions whether and what notice of intended re- 
moval was given, and whether and when a removal was 
finally effected, etc. The case is therefore one fairly falling 
within the rule laid down in Jenkintown Nat'l Bank's App., 
124 Pa. 337, at p. 345, and reiterated in many later decisions, 
calling for the opening of a judgment attacked and the sub- 
mission of the controversy concerning it to a jury. 
The rule to show cause is made absolute. 



TROUTMAN vs. TROUTMAN. 

Divorce— Practice, C. P. — ^Failure of Master's Report to Disclose Rele- 
vant Facts — ^Reference Back to Master. 

Where upon the argrument on the report of a Master in divorce it 
develops that the testimony does not fully disclose all relevant facts, 
the cause will be referred back to the Master for further inquiry. 

In the Court of Common Pleas of Berks County. 

No. 84 August Term, 1914. 

Report of Master in Divorce. 

• W. B. Bechtel for libellant. 

Ira P. Rothermel Master in Divorce. 

Opinion by Endlich, P. J., November 21, 1914.— The 
ground of the application for divorce in this case is adultery, 
which, upon the testimony submitted, the Master finds to have 
been satisfactorily proved. At the argument it cropped out 
that there had been a prosecution brought against the respond- 
ent for adultery. Further inquiry has developed that that 
prosecution was withdrawn, with payment of costs, before it 
reached the District Attorney's hands. The absence of any 
statement and explanation of this in the proceeding necessarily 
suggests some doubt as to the fullness of the presentation of 
the case and possibly to its merits, which ought to be cleared 
up, if it can be, before any further action is taken by the Court. 
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As pointed out in Rambo vs. Ramb^o, 3 Berks Co. L. J. 327, 
the Court is entitled and bound to insist upon the fullest pos- 
sible disclosure of all relevant facts, and will withhold its de- 
cree where that does not appear to have been made. 

It is ordered that the above case be referred back to the 
Master with directions to inquire into and report upon the 
disposition made of the prosecution for adultery brought 
against the respondent and the payment of costs therein. 



NIES et al vs. VITRIFIED BRICK COMPANY. 

Practice, C. P. — Act of 24 May 1887, P. li. 197 — ^Foreign Attachment — 
£2ntry of General Appearance for Defendant— Judgment for Want 
of Insufficiency of Affidavit of Defence. 

Und«r the practice Act of 1887 where an action of assumpsit is 
-commenced -by a foreign attachment and the defendant enters a gen- 
eral appearance, the plaintiff, having filed his declaration, may re- 
quire, and ask for judgment for want of insufficiency of, an affidavit 
of defence. 

Affidavit of Defence— Sufficiency'. 

In an action on a contract to recover royalties, an affidavit of 
defence is sufficient to prevent judgment which avers that the plaintiffs 
a/greed to take from defendant a large quantity of bricks at certain 
prices per thousand to be furnished at a certain time under directions 
to be given by plaintiff to defendant; that defendant thereupon manu- 
factured the 'bricks and set them apart for delivery to plaintiff at the 
stipulated time; and that plaintiff neither took the bricks nor gave 
a,ny directions concerning them. 

In the Court of Common Pleas of Berks County. 

No. 7 September Term, 1914. . 

Rule for judgment for insufficient affidavit of defence. 

Charles K. Derr for plaintiff and rule. 

J. Fred. Hartgen and E. H. Deysher for defendant. 

Opinion by Endlich, P. J., Noveri^ber 21, 1914.— This 
action of assumpsit was commenced by a foreign attachment. 
In such cases, before the Practice Act of 1887, no affidavit of 
defence was required, even though an appearance was entered 
for defendant: Grant vs. Hickox, 64 Pa. 334, and therefore, 
of course, there could be no judgment for want or insufficiency 
of an affidavit if filed. The enactment referred to, however, 
has changed that rule, so that now, upon defendant's appearing 
generally, the plaintiff, having filed his declaration, may re- 
quire, and ask for judgment for want or insufficiency of, an 
affidavit of defence: Wing vs. Bradner, 162 Pa. 72. 

The plaintiff*s declaration claims the sum of $1,956.04 
as due from defendant for royalties accruing to them under 
a written contract. The original affidavit of defence admitted 



Digitized by VjOOQIC 



96 BERKS COUNTY LAW JOURNAL.. 

$456.04 to be owing, but alleged a defence as to the balance 
of $1,500. The plaintiffs took judgment for the amount ad- 
mitted and entered this rule to test the sufficiency of the de- 
fence alleged against the remainder. A suppemental affidavit 
has 'been filed since the argument, by leave of Court. The 
defence is, in substance, that to the amount of $1,500 the 
plaintiflFs agreed to take a large quantity of brick, at certain 
prices per thousand, from the defendant, to be furnished at 
a certain time under directions to be given by plaintiflFs to 
defendant; that defendant thereupon manufactured the same 
and set it apart for delivery to the plaintiffs, in time for the 
date at which it had been stipulated for; that plaintiffs did 
not take it or give any directions about it; and that it is still 
ready to 'be delivered to them. In Christie vs. Craige, 20 Pa. 
430, an action upon a promissory note and book account, an 
affidavit of defence alleging that, when the note was due, 
plaintiflFs agreed to accept in satisfaction of their demand cer- 
tain merchandise at a s^pecified price, for which they were to 
send at a designated place and time, — and that the merchan- 
dise was ready for delivery at the place and time mentioned, — 
that it was not sent for, — and that it was still ready for de- 
livery, was held sufficient. That ruling seems to cover this 
case exactly and requires this affidavit to be adjudged suffi- 
cient; and therefore, the rule to show cause is discharged. 



ESTATE OF CHARLES N. MILLER. 

Jurisdictioin, O. C. — ^Monument for Decedent. 

1. — The Orphans' Court, in the alDsence of any consent, has juris- 
diction over the erection of a monument to mafk the place of inter- 
ment of a decedent. 

2. — Credit for the cost of the erection of an appropriate monu- 
ment to mark the place of interment of a decedent will 'he allowed in 
an administration accoujit. 

3. — ^The sum of $li500 is not an exorbitant sum to expend for the 
purchase and erection of a monument for a decedent whose estate 
is upwards of $i85,000. 

In the Orphans' Court of Berks County. 

No. 6 August Term, 1910. 

In the matter of the petition of Dr. Thomas B. Miller, one 
of the children, and a legatee under the will of the decedent, 
praying for a citation upon Solon D. Bausher, executor, to ap- 
pear and show cause why he should not account for a fund of 
$1,600.00, impounded in his hands to await the execution of a 
monument on the burial lot of the decedent. 

Cyrus G. Derr for petitioner. 

J. Ed. Miller and C. H. Ruhl for estate. 
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Opinion by Bushong, P. J., December 10, 1914.— This pro- 
<:eeding is based upon a petition by Dr. Thomas B. Miller, 
setting forth that the executor did not consult with him with 
reference to the erection of a monument in accordance with 
cin order of the Court, and praying (1) for a citation command- 
ing the executor to show cause why he should not account 
for the money set apart for the monument, to the end that it 
may be expended, wholly or in part, in pursuance of the order 
of the Court, and (2) for general relief. 

The executor answered by asserting that Doctor Miller 
was not consulted about the matter because Mr. Derr had read 
in open court a letter from him, in which it was stated that he 
was not interested. To this answer the petitioner filed a repli- 
cation. 

A statement of the facts is as follows : The decedent made 
no provision in his will with reference to a monument, but at 
the adjudication of the first account, the accountant asked 
for $1,500.00 for this purpose. Doctor Miller, the petitioner, 
agreed to a monument to be made of Vermont light barre 
g-ranite, with two markers of the same material, one for the 
decedent and one for the widow, on condition that no bodies 
but those of the decedent and his widow be buried in the lot 
upon which the monument was to be erected, and on the 
further condition that the style be approved by him. The 
allowance was objected to by Doctor Miller, unless it was in 
accordance with the terms set forth by him. 

The Court in its adjudication said: "The monument, for 
the erection of which $1,500.00 will be distributed to the ex- 
ecutor, is to be of a design and material agreed upon by the 
children and widow of the decedent; or in case of disagree- 
ment, is to be submitted to the Court for approval." This 
adjudication was filed March 12, 1912, and was not excepted to. 

It will be noticed that the Court's order did not comply 
with the terms of Doctor Miller's agreement. If, therefore, 
the Court's control of this monument fund is entirely depend- 
ent upon the consent of the parties, the Court never gained 
jurisdiction in accordance with the terms of the order unless 
its jurisdiction was agreed to by Doctor Miller. 

This question might be dismissed with the remark that 
Doctor Miller's whole conduct is evidence that the order satis- 
fied him. 

In the absence of any consent, the courts of this State 
have assumed jurisdiction over the erection of monuments: 
''Proper and reasonable expenses incurred in the ceremonies 
requisite to the respectful burial of the dead are always allowed 
in an administration account. As part of these expenses, the 
cost of an appropriate monumeu'^ to mark the place of inter- 
ment and to keep the ^-■' c of ^^e decedent in living memory, 
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is uniformly included." Scheetz's Estate (1873) 2 Woodward 
407, 409. In Barclaye's Estate (1876) 2 W. N. C. 447, Han- 
nah, P. J., said with respect to monuments: "In the present 
case, while it was not encurftbent upon the executors to erect 
the monument, yet it was done in compliance with the wish and 
Consent of two-thirds of the children .... we are of 
the opinion that .... they (the executors) were 

f)roperly allowed credit therefor. The first exception of the 
egatees is, therefore, dismissed." These authorities are clear 
to the point that the jurisdiction of the Court was not based 
itpoti Doctor Miller's consent, but upon its own powers. 

With reference to the contention based upon Benner's 
Estate (1869) 3 Brewster 398, that the Court cannot make an 
allowance for a tombstone or for any other purpose, it can be 
said that if an allowance may not be made, certainly an 
amount may be impounded, and the fund in the present in- 
stance may be looked upon in that light. 

On July 6, 1912, three months after the first adjudication, 
the petition of the widow and daughter was presented, asking 
that the $1,500.00 in the hands of the executof be used in part 
payment of a mausoleum to be built by the estate, the widow 
and the daughter. This request was objected to by Doctor 
Miller as being beyond the power of the Court, and the mat- 
ter was apparently dropped. 

In the course of his answer filed on July 26, 1912, to this 
petition. Doctor Miller said: .... "Nothing is left 
to be done excepting to erect a suitable monument pursuant 
to the order of the Court; and 

"The said Cora E. Bausher should select material, design 
and style of monument within the cost of $1,500.00 and should 
submit the same for approval to my mother, and it is the ex- 
ecutor's duty then to erect a monument accordingly." 

Upon the filing of the second account. Doctor Miller con- 
cluded that the accountant be surcharged with interest on the 
1?1,500.00 in his hands for the erection of a monument. In the 
adjudication on this account, filed March 27, 1913, after dis- 
posing of this exception, the Court said : "The petition of the 
widow and the daughter (for a vault) has been discontinued^ 
and the executor is free to proceed to erect the monument at 
a price not exceeding $1,500.00, he using proper judgment as 
to its cost and paying no more than is necessary for a monu- 
ment suitable to one in the situation of the decedent and his 
family at his death." To this adjudication no exceptions were 
filed. 

It would seem that this order radically changed the 
original terms governing the erection of the monument, and 
o-ave the entire discretion to the executor. Apparently, the 
executor proceeded upon this theory, for on April 9, 1913, he 
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placed an order with P. F. Eisenbrown vSons & Co., and the 
monument was in place in September, 1913. 

On May 6, 1913, Mr. Derr, for Doctor Miller, wrote 
Messrs. Ruhl and Miller, representing the executor, and asked 
that plans of the monument be submitted to his client. Mr. 
Ruhl replied on May 7, 1913, promising to let Mr. Derr know 
the status of affairs, and on July 3, 1913, he sent Mr. Derr 
plans of the Eisenbrown monument and said that the executor 
would not do apything unless Mr. Derr's client was satisfied. 
It appears in the testimony that Mr. Ruhl did not know that 
the contract for the monument had been given, and inferred 
that it had not by reason of the failure of the executor to sign 
the Eisenbrown contract. On July 28, 1913, Mr. Derr sent to 
Messrs. Ruhl and Miller the propositions of Sears, Roebuck & 
Company to furnish a monument, submitted by Doctor Miller, 
who disapproved of the Eisenbrown plan. On August 2, 1913, 
Mr. Ruhl asked Mr. Derr for the Eisenbrown plans, and on 
August 20, 1913, Messrs. Ruhl and Miller wrote to Mr. Derr 
and informed him that he had read a letter from Doctor Miller 
at a hearing in the Orphans' Court, to the effect that Doctor 
Miller was not interested in the monument and that his 
mother and his sister should select the design. The letter 
further stated that the order had already been given and sub- 
stantially executed. 

Both Doctor Miller and Mr. Derr deny the reading of 
such a letter. No record has been produced to show its read- 
ing, and the Court believes and finds as a fact, that Doctor 
Miller never wrote, and that Mr. Derr never read it. In all 
probability, both Mr. Miller and Mr. Bausher got their idea of 
a waiver by Doctor Miller from his answer to the vault pro- 
ceeding mentioned supra, or from the portion of the adjudica- 
tion on the second account heretofore quoted. 

It should be observed that whether through la^k of co- 
operation among Mr. Ruhl, Mr. Miller and Mr. Bausher, or 
for some other reason, Mr. Derr was much misled in this whole 
matter, and is^ in the Court's opinion, fully justified in his in- 
dignation at the treatment he has received. 

The fact remains, however, that the executor has erected 
a monument which, judged from the photograph (Exhibit B), 
seems perfectly consistent with the decedent's station in life, 
at a price not considered exorbitant by Doctor Miller for a 
monument to his father. Moreover, the Court cannot say that 
the price is out of proportion to an estate of upwards of 
$85,000, nor can it say in the present state of the record, that 
the price paid was too high. 

On the basis of the original order, the Court is of the 
opinion that there has been an actual disagreement among the 
persons interested with reference to the design and style of the 



Digitized by VjOOQIC 



100 BERKS COUNTY LAW JOURNAL. 

moniiment, and that it should now approve the executor's 
conduct in the erection thereof. 

On the basis of the modified order contained in the ad- 
judication on the second account, the Court is of the opinion 
that the executor has exercised proper discretion. 

And now, December 10, 1914, the prayer of the petition is 
refused. 



COMMONWEALTH vs. STRAZZIBRI. 

Grimliial Law — ^Murdei^-Flrst and Second Deg^ree Murder. 

1. — ^The intention to kill is the essence of murder in the first 
degree. If an intention to kill eadsts, the murder is wilful; if this in- 
tention fbe accompanied by such circumstances as evidence a mind 
fully conscious of its own purpose and design, it is deliberate; and it 
sufficient time be afforded to enable the mind fiilly to frame the 
design to kill, and to select the instrument, or to frame the plan to 
carry this desigrn into execution, it is premeditated. The law regards, 
and the Jury must find, the actual intent; that is to say, the fully 
formed purpose to kill, with so much time for deliberation and 
premeditation, as to convince them that this purpose is not the im- 
mediate offspring of rashness and impetuous temper, and that the- 
mind has become fully conscious of its own design. 

2. — lA killing committed under a very strong provocation before 
the defendant had removed that state of mind requisite and essential 
to form a deliberate and premeditated intent to kill, constitutes murder 
in the second degree. 

In the Court of Quarter Sessions and Oyer and Terminer 
of Berks County. 

No. 96 June Sessions, 1914. 

Verdict of guilty of murder in the first degree. Rule by 
defendant for new trial. 

Lee Friday for defendant and rule. 

Harvey F. Heinly, District Attorney, for Commonwealths 

Opinion by Wagner, J., December 14, 1914. — The de- 
fendant in this case was indicted for murder, and upon trial, 
the jury found him guilty of murder in the first degree. His 
counsel thereupon filed a motion for a new trial, which was 
principally based upon the fact that since the time of the trial 
defendant's counsel had discovered six persons of the ages of 
fourteen to eighteen years, who were eye witnesses of the 
shooting at 7th and Franklin Streets, and of what occurred 
between the defendant and the deceased, Diego Randazzo, 
just prior to the shooting. Upon the depositions of these 
boys we granted a new trial. Afterwards, on October 5th, 
1914, the defendant came into court and asked permission to 
change his plea from ''Not Guilty*' to one of ''Guilty." This 
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was granted. November 12th, 1914, was fixed for the time 
of the hearing, to determine the degree of guilt in accordance 
with the provisions of Sec. T4, Act of March 31, 1860, P. L. 402.. 
At this hearing the evidence submitted was t!hat taken at the 
time of the trial, together with the depositions of the after- 
discovered witnesses. 

The question, therefore, for us to determine is whether,, 
under this evidence, the defendant is guilty of first or second 
degree murder. "x\ll murder whic^h shall be perpetrated by 
means of poison, or by lying in wait, or by any other kind 
of wilful, deliberate and premeditated killing, * * * shall 
be deemed murder of the first degree, and all other kinds of 
murder shall be deemed murder of the second degree." On 
the question as to what constitutes murder of the first degree, 
described as wilful, deliberate and premeditated, we have, in 
Commonwealth vs. Drum, 58 Pa. St, 1>, on page 16, the fol- 
lowing: "Many cases have been decided under this clause, 
in all of w<hich it has been held that the intention to kill is 
the essence of the offence. Therefore, if an intention to kill 
exists, it is wilful; if this intention be accompanied by such 
circumstances as evidence a mind fully conscious of its own 
purpose and design, it is deliberate; and if sufficient time be 
aflforded to enable the mind fully to frame the design to kill, 
and to select the instrument, or to frame the plan to carry 
this design into execution, it is premeditated. The law fixes 
upon no length of time as necessary to form the intention to 
kill, but leaves the existence of a fully formed intent as a 
fact to be determined by the jury, from all the facts and cir- 
cumstances in the evidence. * * * It is true that such is 
the swiftness of human thought, that no time is so short in 
which a wicked man may not form a design to kill, and frame 
the means of executing his purpose; yet this suddenness is 
opposed to premeditation, and a jury must l>e well convinced 
upon the evidence that there was time to deliberate and pre- 
meditate. The law regards, and the jury must find, the actual 
intent; that is to say, the fully formed purpose to kill, with 
so much time for deliberation and premeditation, as to con- 
vince them that this purpose is not the immediate offspring 
of rashness and impetuous temper, and that the mind has 
become fully conscious of its own design." As further show- 
ing the distinction between first degree and second degree 
murder, we quote Chief Justice Agnew, in Jones vs. Com- 
monwealth, 75 Pa. St. 403, pp. 406 and 408 : '*But ample time 
for reflection may exist, and a prisonet may seem to act in 
his right mind, and from a conscious purpose; and yet causes 
may affect his intellect, preventing reflection, and hurrying 
onward his unhinged mind to rash and inconsiderate resolu- 
tions, incompatible with the deliberation and premeditation 
defining murder in the first degree. When the evidence con- 
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vinces us of the inability of the prisoner to think, reflect and" 
weigh the nature of his act, we must hesitate before we pro- 
nounce upon the degree of his offence. That reasonable dou'bt- 
which intervenes to prevent a fair and honest mind, from 
being satisfied that a deliberate and premeditated purpose to 
take life existed, should throw its weight into tlie scale to 
forbid the sentence of death. ^ ^ ^ -^ Thus we must 
perceive, that the the bottom of all that has been said on the. 
subject of murder in the first degree, is the frame of mind 
in which the deadly blow is given — that state of mind which, 
enables the prisoner either to know and be fully conscious 
of his own purpose and act, or not to know." 

What then were the circumstances immediately prior to^ 
the shooting as disclosed by the evidence? In order to clearlyv 
indicate the reasons for our finding difterent from the jury, 
it will be necessary to contrast the evidence as it stood upon 
the trial and as we find it upon the hearing. The death of 
Diego Randazzo, the deceased, was caused from a shot from, 
the revolver fired by the defendant on the evening of March. 
21st, 1914. The shooting occurred within a few moments, 
after difficulties between the two at the Franklin Street Sta- 
tion, 7th and Franklin Streets. At the time of the trial the 
witnesses fOr the Commonwealth, Domenico Napoli, Rosario* 
Cammellori, Guiseppi Strazzieri and Gusseppi Milano, stated, 
that on that evening at about seven o'clock while they, with, 
the defendant, were at the Franklin Street Station, the de- 
ceased walked up to this defendant and asked him why he 
(the defendant) was calling him (the deceased) names. That, 
the defendant replied, ^'Because I want to call you those 
names ;" that thereupon they tussled, got to fighting, one of. 
the witnesses stating that defendant struck the first blow.. 
Their companions then parted them, held) the prisoner until: 
the deceased had gone down Franklin Street. Afterward,, 
when defendant said that he wanted to go home, which was 
further south on Tth Street, they let him go. That defendant 
then ran down Franklin Street, got back of a telegraph pole,, 
and fired at the deceased twice, as he was coming up on the 
pavement. One of these witnesses stated that the defendant 
also said, after calling deceased certain names (N. of T.^ 
p. 98) : "I will have to give it to him, I will have to give it 
to him;" and that he used other insulting words. 

Fred Drexler, on behalf of the defendant,, in describing 
the occurrence prior to the shooting, testified that Randazzo,, 
the deceased, got in back of the defendant, struck him about, 
eight blows, and knocked him down "close to the gutter, right 
at the curb." He stated that this occurred near the crossing 
at Franklin Street. A. L. Davis, on the part of the defendant,, 
stated that he saw this party on 7th Street, and that they 
began to beat the defendant, and kept it up going down Ttk 
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'Street, and that among them was the Italian who was shot; 
that this occurred at about 50 North Tth Street, seven or eight 
doors north of Franklin. This places the scene of the alter- 
cation at such a different spot from that where all the others, 
together with the defendant, place it, that the jury evidently 
disbelieved his testimony. 

The defendant's version was that he and his party had 
passed Randazzo, the deceased, as they were going south to 
Franklin Street, while Randazzo, together with his two broth- 
ers and a cousin, were going north. In this he is corrdbo- 
rated by the Commonwealth's witnesseji. He stated that he 
continued walking south to the Franklin Street Station; that 
Randazzo turned and came back to where his party was. 
Commonwealth's witnesses also testified that Randazzo 
turned and came back. As to what then occurred when the 
deceased returned to the Franklin Street Station is where the 
testimony of the Commonwealth and defendant differs very 
materially. Defendant testified as follows (p. 146) : "He 
(meaning deceased) came behind me. I didn't see him, and 
the next thing I knew he was punching me on both sides of 
the head and Napoli and Cammellori also struck me, knocked 
me down. * * * i couldn't say how many times they 
struck. It it hadn't been for Milano that came along and 
took Randazzo off of me, the thing would have continued 
indefinitely." His testimony was that of a deeply interested 
witness. His story was, therefore, naturally very closely 
scrutinized and weighed by the^jury to determine its credi- 
Ijility. Among the facts that the jury evidently found, in 
arriving at their verdict, was that the defendant was the ag- 
gressor. What he subsequently did when he went down 
Franklin Street and shot the deceased, must have been viewed 
by the jury upon the ground that he was the aggressor and 
that this shooting was in line with what he had done at the 
station and in pursuance of threats testified to by these fellow- 
countrymen of his, which threats were denied by the de- 
fendant. The after-discovered testimony of the boys puts 
quite a different aspect upon what occurred at tth and Frank- 
lin Streets, contradicts in many material matters the testimony 
of the deceased's and defendant's fellow-countrymen, who 
were the Commonwealth's witneses, and if taken as the truth, 
also weakens the testimony of \:hose witnesses who testified 
of previous threats made by this defendant against the de- 
ceased. The deceased w^as a much taller man than the de- 
fendant. 

We have very carefully examined the testimony of ^these 
boys, and it strongly impresses us with this : That when they 
testified they did it with the evident purpose of truthfully 
stating what had occurred on that evening. These witnesses 
are in no way related to, or even knew either the deceased 
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or this defendant. The boys who thus testified were Walter 
McClatchie, 15 years old; Xorman Dautrich, 15 years old; 
Raymond Hostetter, 16 years old; Walter Hostetter, 14 years 
old ; Christ. Rompoolis and John Wierzhicki. In speaking of 
the defendant and the deceased, they designated the defendant 
as the little fellow and the deceased as the big fellow. Their 
testimony, without reviewing it in detail, to our mind clearly 
establishes the facts of the occurrence at the Franklin Street 
Station to he the following: That whilst the defendant and 
his companions were talking together at Franklin Street Sta- 
tion, the deceased came and struck the defendant back of 
the neck or head at least six or seven times, probably more; 
that defendant attempted to ward off the blows, but by reason 
•of the deceased's superior size and strength, and the ad- 
vantage gained by the suddenness of the attack, he was not 
very effectual in his efforts. That the persons in the party 
then separated them, whereupon the deceased went down 
Franklin Street. After he had gone a short distance, the de- 
fendant was either released or tore away from those who held 
liim. 

We have here then not an unprovoked shooting as it 
presented itself at the time of the trial, and that made the 
defendant the aggressor, and in carrying out his aggressive- 
ness further following the defendant and shooting him, but a 
person who, after having met the deceased on ?th Street, had 
discovered that the deceased had turned around, caught up 
to him and his party, and at once had made an unjustifiable 
attack upon him, his inferior in height, and had struck him 
until separated by his fellow-countrymen. That is, we have 
this defendant laboring under a very strong provocation, (the 
beating that he had received), which, as we view the case, 
placed his mind in that state in which such an attack would 
naturally place it, and in such a condition that when a few 
moments afterwards he saw the deceased coming up Franklin 
Street, and then fired his shots which resulted in the death 
of the deceased, he had not yet recovered that state of mind 
requisite and essential to form a delitierate and premeditated 
intent to kill, which is requisite to constitute murder of the 
first degree, and that he is therefore not guilty of niurder of 
the first degree. 

And now, to wit, December 14, 1914, the Court sitting: 
in banc, with the prisoner at the bar present in the court 
room, after a careful and impartial consideration of the entire 
evidence submitted at the time of the hearing, we do find, 
adjudge and declare that the crime of the said Calogero 
Strazzieri is murder in the second degree, and give judgment 
accordingly. 
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KEISER vs. COUNTY OF BERKS. 

Reference aud Award-— Arbitnttloii — tissue to be DeCernUuod — Burdcip^ 
or Proving Tenui^ of Submission — Verdict Againsj Weight oC 
Evidence. 

' 1. — An award is the judgrment of a tribunal selected by the par- 
ties to determine matters actually in variance between them — not 
merely a tentative arrangement to give to the parties an estimate of 
the cost so as to enable them intelligently to pass upon the questions 
in dispute. 

2. — In order to constitute an award the question in dispute must 
be su«bmitted. 

3. — To sustain an agreement for arbitration the subject matter 
in dispute muet be clearly given to the arbitrators by the terms of 
the requirement. 

4. — He who asserts an agreement to arbitrate has the burden of 
establishing Its existence. 

'5. — ^A verdict in favor of plaintiff In an action on an award will 
be set aside and a new trial granted, where the evidence strongly pre- 
ponderates against all the findings essential to constitute an award. 

County Officers— Comniissioners-^-Power to Subnet to Arbitrators the 
Question of DamageB to. Building by Change of Gi*ade— Measure 
of Damages. 

6. — ^Where the construction of a county bridge places a factory 
below the grade of the street, the County Commissioners have author- 
ity to submit the question of damages to arbitrators on the basis of 
the cost of raising the factory to the new grade. 

In the Court of Common Pleas of Berks County. 

No. 56 December Term, 1913. 

Appeal from an award. Trial and verdict for plaintiff 
for $13,950.62. 

Rules by defendant for new trial and for judgment n. o. v. 

Joseph R. Dickinson, County Solicitor, for defendant and 
rules. 

Isaac Hie&ter for plaintiff. 

Opinion by Wagner, J., December 14, 1914. — The plaintiff 
brought suit against the defendant for the recovery of 
$13,950.62, with interest from December 9, 1912, upon an 
award which he claimed was made to him as damages by five 
arbitrators, in pursuance of an agreement which he had with 
the County Commissioners. In consequence of the erection 
of the new Penn Street Bridge and the raising and extension 
of the western approach thereof, plaintiff's shear manufactur- 
ing plant, located alongside this western approach, was 
placed between five and six feet below the level of the bridge. 

Plaintiff testified in chief that after he had had several 
interview's with the County Commissioners with reference to 
damages, at a meeting held at the County Commissioner's 
office, he (p. 2 N. of T.) "made a flat proposition to them that 
we appoint arbitrators, five men, two of them being appointed 
by the County Commissioners and two men appointed by me, 
and the fifth man to be an engineer appointed by the four ; that 
they should go over the thing carefully and make an award 
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j on the basis of plaeing our plant on the same level with the 

I new street as it was with the old." He stated thgit the County 

{ Commissioners did not at once accept the proposition, but 

;f told him that they would have a meeting and then advise 

him as to what they would do. That a few days after they 
advised him to make his two appointments. That the County 
Commissioners appointed Reuben A. Price and Frank A. 
Tyson, and he appointed Austin Riegner and John H. Fass- 
nacht. The County Commissioners, this plaintiff, and these 
four men then afterwards met in the County Commissioners^ 
office, when the fifth man, William A. Karns, a civil engineer,, 
was selected. 

The County Commissioners denied that the proposition 
made by plaintiff was as aforesaid testified to by him in chief. 
They contended that the plaintiff had made a statement that 
he would like to have his plant and machinery raised to the 
level of the new grade, and that the County Commissioners 
were to appoint two men, the plaintiff two men, and the 
four a fifth man, and that these were then to go to plaintiff's 
plant and give an estimate about what this would cost. That 
is, that it was a proposition to the County Commissioners 
that they raise the building and machinery to estimate the 
cost, and after this cost had been estimated and submitted to 
them the proposition of whether or not they would raise this 
building was then to be determined. If this was plaintiff's 
proposition, then, of course, the appraisers finding of the cost 
would not be an award. "An award is the judgment of a tri- 
bunal selected by the parties to determine matters actually 
in variance between them — not merely to appraise and settle 
the price of property contracted for under the stipulation that 
this term of the contract was to be ascertained:'* Green & 
Coates Streets Passenger Railway Co vs. Moore, 64 Pa. St. 
79, 91. i 

The appointment of the appraisers, according to defend- 
ant's allegation, was merely a tentative arrangement to give to- 
the parties an estimate of the cost so as to enable them intelli- 
gently to pass upon the question in dispute, namely, the dam- 
ages that had accrued to plaintiff by reason of the erection 
of the new Penn Street Bridge, whereby plaintiff's plant was- 
placed from five to six feet below grade, and whether as a. 
settlement of these damages they would then do what the 
plaintiff proposed, raise the building and machinery to the 
grade level. 

The only testimony in support of the proposition as- 
claimed for by plaintiff was his testimony in chief, the un- 
explained written award of the five men, and the unexplained 
acceptance by the County Commissioners of the report. The 
alleged award upon which suit is brought is as follows : 
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"Reading, Pa., December 9, 1912. 

TO THE COMMISSIONERS OF THE COUNTY OF 
^ BERKS: 

Getlemen : 

We herewith submit our report as Appraisers appointed 
to view the damages sustained to the plant of the Keiser 
Shear Co. at the western end of the new Penn Street Bridge, 
b}'- reason of the additional elevation of the same, to amount 
to $13,950.62. 

(Signed) REUBEN A. PRICE, 
FRANK A. TYSON, 
AUSTIN RIEGNER, 
JOHN H. FASSNACHT." 
Engineer, Wtn. H. Karns. 

Eugene I. Sahdt, one of the County Commissioners, testi- 
fied that the plaintiff made a proposition that he wpuld like to 
have his plant raised to the level of the new grade, and the 
further proposition that to determine the cost the five men 
were to be appointed. His testimony (p. 20) is, "All he 
(meaning plaintiff) wanted was to have his building raised to 
the level of "the street, and also his machinery." He further 
testified that, "We (meaning the County Commissioners) 
were to appoint two and he (meaning plaintiff) would ap- 
point two, and then the four would appoint the fifth and then 
they would see what it would cost to raise this building and 
make those changes." When, therefore, he was then asked, 
"Did you subsequently accept his proposition and appoint ap- 
praisers?" and he answered, "Yes, sir, certainly we appointed 
these men." His answer, if it can be construed as an af- 
firmance of the acceptance of plaintiff's proposition, must be 
considered as referring to the proposition that he had testi- 
fied that plaintiff had made, and not to the proposition testi- 
fied to by Mr. Keiser in chief. Nicholas J. Kutz, the other 
County Commissioner who was present at the time of the 
alleged proposition, stated that Mr. Keiser made the remark 
that he would be satisfied to have the machinery elevated to 
the new level, and when questioned, (p. 22) "Was that propo- 
sition accepted by the Commissioners?" he stated, "To see 
what it would cost, that was accepted;" that in pursuance 
of the proposition to ascertain the cost the appraisers were 
appointed. That is, they were to see what it would cost to 
elevate the plant and make a report. Mr. Keiser, upon cross- 
examination, when asked the question, (p. 5) '*And the plan 
was to see what it would cost, — the plan that you proposed 
was to see what it would cost to raise the building to the new 
level?" answered, "Yes, sir." When further questioned (p. 6) 
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"Then these men (mezning the appraisers) were to see what 
It would cost to raise the buiTdnig^ itself , chatrge the floors to 
the new level which is really six feet higfrer, is it not?" 
answered, "About six feet, yes,, sir/' "Q. Aisd remove the 
machinery to the new floors?'^ answered, "Yes, sir." When 
further questioned, "And there were no terms agreed upon as 
lo what these men should da other than they were to see 
what it would cost?" answered, "Except to imply that it wa» 
a way to a settlement of the case."* It will, therefore, be seen 
that his own testimony upon cro>ss-examination substantiates 
that of the defendant that the proposition was merely to ascer- 
tain the cost to obtain a way to a settlement of the damages- 
bfetwfeen the parties. 

Plaintiff's claim that there was a proposition to the 
County Commissioners to appoint five men who were to 
award damages, is contradicted by the two County Commis- 
sioners, and by evidence of the plaintiff himself, that teiids to 
indicate that the actual proposition made by him was not 
that claimed for by him, but as is claimed for by the Cotmty 
Commissioners. As throwing additional light upon defend- 
ant's contention we have plaintiff's further testimony that he 
did not agree either in writing or orally to bind himself; that 
nothing was said to him whether he would take the amount 
of the award ; that the County Commissioners never said that 
they would pay him the amount, and that he had never agreed 
that he would take What these men would award. Nicholas 
J. Kutz also testified that the County Commissioners neither 
individually, or the Board collectively, at any time agi'eed to 
pay to Mr. Keiser any money. It would seem strange that 
if the proposition was to appoint men to make an award of 
the large amount involved in this case that there should be no 
mention whatever made as to its binding effect upon either 
party, or that Mr. Keiser was to receive any money, or that 
the amount of the award was to be paid to him. Mr. Keiser 
testified that the acceptance of his proposition was merely by 
implication, that is, that it was implied from the fact that the 
County Commissioners requested him to appoint two ap- 
praisers, and that then the five were appointed. Even if Mr. 
Keiser's proposition was such as claimed for by him, and even 
if the appointment of appraisers can be construed as an ac- 
ceptance of his alleged proposition, yet before an award could 
be made, the question in dispute and for the determination of 
which the plaintiff alleged the arbitrators were appointed, — 
that is, what the accrued damages in placing his property be- 
low grade would be to him, — would have to be submitted to 
arbitrators. If the question in dispute was not submitted,, 
there could be no award. 
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' The plaintiff, upon this question of submission, when 
questioned by his counsel, (p. 3) "What was (Jone next? 
(after the selection of the fifth man) ♦ * ♦ What in- 
structions, if any, did they receive?" answered, **Well, I was 
through with it then. It wasn't according to my instructions ; 
I left them; the arrangements subsequent to that )vere 
through the County Commissioners." When again asked, 
^*When you were present at the County Commissioners' office, 
what was said to the men as to what they were to do?" he 
answered, "I don't know that anything was said at that time. 
They met with the fifth man. After Mr. Karns was appointed 
they met together and got their instructions." He further 
testified that after the appointment he then dropped out, he 
had nothing at all to do with them after the four men met 
at the County Commissioners' office. And then when his 
counsel asked, (p. 4) **I don't understand how these four men 
knew what they were to do?" plaintiff answered, "They must 
have got their instructions through the County Commis- 
sioners because they wanted instructions. I don't know that 
because I wasn't there at any time after that." After these 
repeated denials that he did not know what instructions were 
given to them, and that he was not there when the instructions 
were given, when still further pressed by his counsel as to 
what was said, then only did he state that they were to select 
the fifth man and mak^ an adjustment of the damages on the 
new level, and that that is what they were told to do. 

The two appraisers selected hy Mr. Keiser, and the two 
appointed by the County Commissioners, when questioned as 
to what instructions they received, all answered that what 
they were to do was to go to Reiser's Shear Works and see 
what would be the cost of raising the building and machinery 
from the present level to the new level, about five feet six 
inches higher. Mr. Karns, the fifth man selected, died before 
the time of the trial. 

The County Commissioners also testified that the only 
instructions given to these men were to estimate the cost of 
raising the building. Were it not for the unexplained report 
submitted by these appraisers to the County Commissioners, 
and its unexplained acceptance by them, we would have to 
sustain defendant's rule for judgment n. o. v. upon the ground 
that the question of the matter of damages had not been sub- 
mitted to the arbitrators. To sustain an agreement for arbi- 
tration the subject matter in dispute must be clearly given to 
the arbitrators by the terms of the agreement : Reilly vs. Rodef 
Sholem Cong. 243 Pa. St. 528, 531, and he who asserts the 
agreement to arbitrate has the burden of establishing its ex- 
istence: Hunn vs. Penn. Inst, for the Blind, 221 Pa. St. 
403, 411. 
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To enable the jury to find for plaintiff it was necessary for 
them to find, first, that the proposition made by plaintiff was 
such as testified to by him in his examination in chief. 
Second, that the selection of appraisers was an implied ac- 
ceptance of this proposition. Third, that the question of 
damages upon the basis of the raising of the building was sub- 
mitted to five arbitrators to act upon. Fourth, that they 
acted upon this question of damages. Fifth, that the report 
made by them to the County Commissioners was intended to 
, be in the nature of an award, and not a mere estimate of the 
cost of raising the building. 

The evidence upon all of these questions preponderates 
so strongly against every one of these findings that we are of 
the opinion that a new trial should be granted in this case 
upon the ground that the verdict was against the weight of 
the evidence. Whilst the verdict is strongly against the 
weight of the evidence, we do not consider that the evidence 
is such that we can take the case away from the jury and 
make absolute defendant's rule for judgment n. o. v. 

Defendant has also asked for judgment n. o. v. upoij the 
-ground that plaintiff's alleged basis for an award was beyond 
the powef of the County Commissioners. That is, that they 
could not enter into an agreement to settle damages upon the 
basis of raising the building to the new level. No authority 
has been cited by defendant's counsel in support of this view. 
The County Commissioners clearly had a right to settle the 
question of damages without taking the matter into court. 
They also had a right to submit the question of damages to 
arbitrators: Smith et al. vs. Wilkinsburg Boro. 172 Pa. St. 
]21. Although the true rule upon which to estimate damages 
is the difference between the, market value immediately be- 
fore and immediately after the change, yet the cost of raising 
the plant to the level of the new grade is an element of 
damage to be considered in arriving at this difference of mar- 
ket value : Dawson vs. Pittsburgh, 159 Pa. St. 317 ; Patton vs. 
Philadelphia, 175 Pa. St. 88, 91 ; Righter vs. Philadelphia, 161 
Pa. St. 73 ; Mead vs. Pittsburgh, 194 Pa. St. 392, 396 ; Coons 
vs. McKees Rocks Boro. 243 Pa. St. 340, 343. In many cases 
this element is the only one necessary to be considered to make 
the party whole. We therefore, do not consider that if this 
was a submission to arbitrators to estimate' the damages. upon 
the cost of raising the building to the new grade, that it was/ 
beyond the power of 'the County Commissioners to designate 
this as the basis upon which to effect a settlement of the 
damages that had accrued by reason of this change of grade. 

Rule for new trial made absolute, and rule for judgment 
Ti. o. V. discharged. 
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WEIDA vs. LAUER. 

Negligence— Landlord and Tenant — Plaintiff's Statement — ^Rule for 
Judgment, n. o. t. 

In an action for damages for personal injuries alleged to have 
been caused by the collapse of a grandstand, the plaintiff's statement 
averred: "Said pavilion or grandstand at the time said premises were 
leased as aforesaid, lor the purpose aforesaid, was faulty and defective 
in construction, in that the lum-ber that had been used in the construc- 
tion thereof for the purpose of sustaining and holding up the same, 
had become decayed and rotten." On a rule for judgment n. o. v. 
Held: That the words *'In construction" as used in the statement re- 
ferred not back to the time the grand-stand was originally built, but 
to its condition at the time it was leased. 

In the Court of Common Pleas of Berks County. 

No. 39 August Term, 1913. 

Rule by defendant for judgment n. o. v. 

Rule hy plaintiff for new trial. 

Paul H. Price and William Ric'k for plaintiff and rule 
for new trial. 

H. P. Keiser and Joseph R. Dickinson for defendant and 
rule for judgment n. o. v. 

Opinion by Wagner, J., December 14, 1914. — ^Plaintiff's 
statement contains this allegation of neghgence: "Said 
pavilion or grandstand at the time said premises were leased 
as aforesaid, for the purpose aforesaid, was faulty and de- 
fective in construction, in that the lumber that had been used 
in the construction thereof for the purpos-e of sustaining and 
holding up the same, had become decayed and rotten." De- 
fendant claims that this is an allegation of faulty and de- 
fective original construction in that at that time when the 
pavilion was built that the lumber used in its construction 
then already had become decayed and rotten. There is no 
proof that this pavilion was faulty and defective in such man- 
ner at the time that it was "built. Defendant's counsel there- 
fore claims that because the proof does not correspond with 
this construction of the meaning of the allegation in the state- 
ment, that therefore his rule for judgment n. o. v. must be 
made absolute. 

The question then is what is meant by this sentence 
when viewed in all its parts? The allegation is not that at 
the time the premises were originally built, but at the time 
the premises were leased, that the pavilicfn was faulty and 
defective. Because plaintiff has added the words "in con- 
struction," defendant claims that this relates back to the time 
it was originally built, and that the following clause means 
that decayed and rotten timber had been used in its original 
construction. We*bster, among other definitions of con- 
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struction, gives "structure, arrangement." It is clear that^ 
when plaintiff used the word ''construction" in its aforesaid 
connection, he used it in this sense, that is, in structure, in 
arrangement, in make-up, or in being, as it existed then at 
the time of the lease, it was faulty and defective, because the 
lumber that had been used in the construction thereof, that is,, 
when it was built, for the purpose of sustaining and holding 
up the same, had become — that is, after this lumber had been, 
used in the construction, — decayed and rotten. 

To our mind this^ clause clearly relates to a faulty and. 
defective make-up of 'the pavilion at the time of the lease,, 
produced by the timbers becoming rotten and decayed sub- 
sequent to its original construction, and still so existing at 
the time of the lease. The proof followed this view of our 
meaning of the allegation. This rule for judgment n. o. v^ 
therefore cannot be sustained. 

Plaintiff filed this one reason for a new trial. 

"The verdict is contrary to the evidence, in that the dam- 
ages allowed are grossly inadequate to compensate the plain- 
tiff for the loss and injuries sustained." The verdict was for 
$2,528.00. The expenses incurred by the plaintiff' were 
$836.17, leaving the difference for loss of earning power past 
and future, and as compensation for pain and suffering. 

A similar motion for a new trial was made in Folkman 
vs. Lauer, 6 Berks Co. L. J. 178, and upon reasons similar to 
those there stated, the rule for new trial upon this motion in 
this case cannot be sustained. 

Rules for new trial and for judgment n. o. v. are dis- 
charged. 



HOLLIS vs. BLAND. 

Vendor and Vendee — Sale of Ijand— Sale of Undivided Interest of" 
Vendor — Rl^t to Rescind. 

1. — ^When a vendor sells real estate and thereafter it is discovered, 
that he has "but an undivided interest therein, the purchaser, if he 
desire, may elect to accept such interest as the vendor can convey,, 
or he may decline to accept and may rescind the contract. 

Practice, £}quity — Contracts for Sale of Land — Spedflc Performance— 
Discretioni of Equity to Grant Relief. 

2. — In an action in equity praying for a decree for specific per- 
formance of a contract to convey land, relief is not the a)bsolute 
right of either party. It is of grace only, and rests in the discretion 
of the Court to be exeiyiised upon a consideration of all the circum- 
stances of the case. That discretion is not an arbitrary one, depending- 
upon the mere pleasure of the Court; it is controlled by recognized 
and established rules, 

3. — Specific relief will be granted when it is apparent, from a view 
of all the circumstances of the particular case, that it will sutoserve- 
the ends of justice, and it will be withheld whtere upon a like view it 
appears that it will produce hardship or injustice to either of the- 
parties. 
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In the Court of Common Pleas of Berks County, in Equity. 

No. 1125 Equity Docket, 1914. 

Bill, Answer, Replication and Testimony. 

William Kerper Stevens and Charles Wm. flatten for 
plaintiff. 

George J. Gross for defendant. 

Opinion by Wagner, J., December 14, 1914. — 

FINDINGS OF FACT. 

1. On January 21, 1914, the defendant, Kathryn S. Bland, 
entered into a written agreement with the plaintiff, Despina 
Hollis, to sell to plaintiff all those certain lots and buildings 
thereon erected, known as Nos. 32, 34 and 36 Plum Street, 
Reading, Pa., the deed to be delivered and possession given on 
or about the first day of April next ensuing the date of the 
agreement, for the consideration of $2,800, to be paid as fol- 
lows: One hundred dollars to be paid on the signing of the 
agreement, and the balance, twenty-seven hundred dollars, 
when deed was given and title cleared. 

2. Plaintiff is part owner of a large building located on 
the northwest corner of Franklin and Plum Streets, and a 
partner in the business of manufacturing confectionery car- 
ried on therein. 

3. Premises Nos. '32, 34 and 36 Plum Street are not ad- 
jacent to aforesaid plaintiff's premises, but in the immediate 
vicinity thereof, readily accessible to plaintiff, and valuable 
to her for use as a storehouse in connection with aforesaid 
business. 

4. Plaintiff on April 1, 1914, became the owner of Nos. 
25 and 27 Plum Street, said properties being also purchased 
for purposes connected with aforesaid business. 

5. At the execution of the agreement plaintiff paid to 
defendant one hundred dollars, as required by the agreement, 
and on March 31, 1914, tendered to defendant the balance of 
the purchase money, to wit, twenty-seven hundred dollars, 
together with the expenses of the conveyance, and requested 
a deed from defendant in accordance with her said agreement. 

6. When tender as aforesaid was made to defendant, 
through her attorney, George J. Gross, she refused to accept 
the money, stating that the defendant would not sell to plain- 
tiff the property aforesaid agreed to be sold. Plaintiff was 
also informed that defendant's two sisters had an interest 
with her in aforesaid property, whereupon plaintiff offered 
and elected to take the interest of the defendant, which con- 
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sists of an eight-twenty-second interest in said premises, and 
pay to 'her the apportionate share of the purchase money, 
which defendant also, through her attorney, refused. 

7. On April 25th, 1914, plaintiff went to the defendant 
personally with a deed for the conveyance of defendant's 
interest in aforesaid premises, requested her to execute and 
deliver the same, and offered her $918.18, legal tender, being 
the apportionate part of the purchase money, and requested 
defendant to execute and convey to plaintiff the deed to 
thereby convey to plaintiff defendant's interest, right and 
title in said property. This defendant refused to do. 

8. The plaintiff from the date of the execution of said 
agreement of January 21st, 1914, has always been ready and 
willing to comply with all and singular the terms thereof. 

DISCUSSION. 

In this case there is no dispute as to the facts by the 
parties to the proceeding, as is shown by the bill and answer 
and agreement of facts filed by counsel. As stated by counsel 
for defendant in his written argument: "An agreement re-^ 
garding facts having been reached, the case stands as on 
demurrer." Counsel for defendant also concedes that the 
Court has the right to grant the prayer for relief. He asserts^ 
however, that it is not imperative, but is a mere matter of 
grace, and that the circumstances are such that the relief 
prayed for should not be granted. 

What then are the circumstances as disclosed by the 
bill, answer and evidence, to warrant the Court to refuse 
the prayer of the plaintiff? The evidence discloses that 
the only reason assigned by this defendant and her coun- 
sel for the refusal to convey her interest in the prop- 
erty was that the defendant had changed her mind; that she 
did not want to sell the property; that defendant had heard 
from her sisters, who were the owners of the other interest 
in the property, and that she would not sell it; that she 
could not take the money because her people wanted more 
money, and that she could not convey because her sisters were 
owners of the property with her. 

The fact that she agreed to convey the whole of the 
premises, but was unable to do so, upon plaintiff's election to 
accept what interest defendant had, does not excuse her from 
conveying such interest in the premises as defendant had and 
which plaintiff elected to accept. "It is settled vlaw that when 
a vendor sells real estate and thereafter it is discovered that 
he has but an undivided interest therein, the purchaser, if he 
desire, may elect to accept such interest as the vendor can 
convey, or he may decline to accept and may rescind the con- 
tract : Erwin vs. Myers, 46 Pa. 96 ; Napier vs. Darlington, 70 
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Pa. 64; Burk's Appeal, 75 Pa. 141; Farber vs. Blubaker Coal 
Co., 216 Pa. St. 209, 214." 

Counsel for defendant argued that the granting of the 
relief prayed for by plaintiff is not of strict right, but a matter 
of grace, and in support thereof has cited Elbert vs. O'Neil, 
102 Pa. St. 302 ; Rennyson vs. Rozell, 106 Pa. St. 407 ; Hess 
vs. Calender, 120 Pa. St. 138; Friend vs. Lamb, 152 Pa. St. 
529, 536; Latta vs. Hax, 219 Pa. St. 483; Spotts vs. Eisen- 
hauer, 31 Pa. Sup. Ct. 89, 93. 

What, however, is meant in these cases is not that the 
Court sitting as a chancellor can arbitrarily refuse the relief 
prayed for. As is stated in Rennyson vs. Rozell, supra, 
(p. 412) : "Relief, therefore, is not the absolute right of either 
party — it is of grace only, and rests in the discretion of the 
Court to be exercised upon a consideration of all the circum- 
stances of the case. That discretion is, of course, not an 
arbitrary one, depending upon the mere pleasure of the Court ; 
it is controlled by recognized and established rules ; and while 
no rule may be announced, which will be applicable to all 
cases, in general, it may be said, that the specific relief will 
be granted, when it is apparent, from a view of all the circum- 
stances of the particular case, tha,t it will subserve the ends, of 
justice, and, that it will be withheld where upon a like view 
it appears that it will produce hardship or injustice to either 
of the parties : Willard vs. Tayloe, 8 Wall., 557." What is 
meant by that relief is of grace, is clearly defined in Evans vs. 
Fertilizing Co., 160 Pa. 2O9, on pp. 220 and 221. The plaintiff 
has made out a clear case entitling her to a decree for specific 
performance. The only excuse for defendant's refusal to con- 
vey is that which we have already stated. This is not suf- 
ficient to warrant the refusal of the relief prayed for by the 
plaintiff. 

CONCLUSIONS OF LAW. 

1. The plaintiff is entitled to relief by a decree for spe- 
cific performance. 

2. The plaintiff is entitled to a decree directing Kathryn 
S. Bland by a good and sufficient deed to convey and assure 
her interest in said premises, free from all encumbrances, to 
plaintiff, in fee simple, and that she accept in cash, therefore, 
as consideration, the proportionate part of the consideration 
monev agreed upon in the written agreement of January 
21, 1914. 

3. Defendant shall pay the cosfs of this proceeding. 
AND NOW, to wit, December 14, 1914, the Prothonotary 

is directed to enter a decree nisi in accordance with the fore- 
going decision, and forthwith to give notice thereof to the 
parties or their counsel of record, sec. reg. 
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COMMONWEALTH ex rel., etc., vs. MARKS, City Clerk. 

Statutes — Construction — Act 27 June, 1913, P. L. 568, Ait^ XIX and: 
XX — Initiative and Referendum — Initiative Not to Be Used to 
Accomplisli a Direct Repeal of an Ordinance Just Passed by 
Coil ncil. 

1. He who sets up and seeks to enforce a right predicated upon 
an exception in the law, must bring himself squarely and fully within it. 

2. The language of any portion of a statute must be understood in 
the light of the whole of it. giving due effect to every portion, aaid hy 
reference from one to the other explaining, and if need be, restraining 
the generality of, one so as not to conflict with another, thus har- 
monizing all ajid assigning to each its proper meaning and legitimate 
field of operation. 

3. Specific provisions relating to a particular sfubject must govern 
as against general ones in other parts of a statute, although the latter, 
by itself, would be broad enough to cover the subject to which ttve 
specific provisions relate. 

4. Where one provision of a statute grants a right upon designated 
terms, and a later provision of the same statute grants the same rights 
upon different terms, the earlier provision must be understood as not 
comprehending the specific right granted by the later, and that right, 
whenever its substance is involved, must be asserted and exercised In 
the form and in accordance with the requirements prescribed by the 
laart provision. 

5. In enacting Article XIX of the Act 27 June, 1913. P. L. 568, 
relating to the initiative, and Article XX, relating to the referendum, 
the Legislature intended to apply each exclusively of the other to that 
division of the general subject of submitting legislation to popular 
vote of which it particularly treats; so that the initiative cannot be 
employed for the purpose of accomplishing that which is made the 
subject of the referendum. 

6. Article XIX of the Act 27 June, 1913, P. L. 568, creates no 
right to initiate a direct and simple repeal, such as under Article XX 
of the same Act may be accomplished by means of the referendum. 

7. The construction placed upon a similar statute by the . courts 
of a foreign state, prevails in Pennsylvania only in so far as it is in 
harmony with the spirit and policy of the laws of Pennsylvania. 

In the Court of Common Pleas of Berks County. 

No. 53, October Term, 191-1. 

Demurrer to return to alternative mandamus. 

Harvey F. Heinly, District Attorney, for Commonwealth. 

Wellington M. Bertolet, City Solicitor, for defendant. 

Opinion by Endlich, P. J,, December 26, 1914.— On Sept. 
16, 1914, the council of the city of Reading, a city of the third 
class, passed an ordinance annexing an adjoining portion of 
Cumru township. Within 10 days from the date mentioned 
an appeal was taken from the action of citv council to the 
Court of Q. S. (No. 683 Miscell. Dock. 1914) and a written 
request signed by 109 qualified electors of the city was pre- 
sented to the defendant, city clerk, under Art. XlX, Sec. 1, 
Act 27 June, 1913, P. L. 568, to prepare a petition to the 
council for the passage of an ordinance repealing the ordinance 
of annexation, and in the event of a refusal, for the submission 
of such repealing ordinance to a vote of the people, etc. The 
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defendant declining to comply with the request thus made of 
him, this writ was granted. The return to it, as amended, 
denies, upon a variety of legal grounds, the competency of the 
request and the duty and authority of the city clerk to act 
upon it. To this return the plaintiff has demurred. 

Of course, whatever right there is in the premises is purely 
the creation of the statute. Moreover, the general scheme of 
the latter vesting the direct and responsible control of munici- 
pal legislation and management in the council composed of 
the mayor and four councilmen : see Com. vs. Elbert, 244 Pa. 
535, that right is an exceptional one, concerning which the 
familiar rule obtains that he who relies upon an exception in 
the law must bring himself squarely and fully within it. Art. 
XIX of the Act of 1913, upon which the right set up and 
sought to be enforced in this proceeding is in terms predicated, 
begins with enacting that **any proposed ordinance may be 
submitted to the coun'cil by a petition'' to be prepared and 
presented upon request in the manner here attempted. Stand- 
ing alone, and considered alone, this language is doubtless 
broad enough to cover a measure repealing an ordinance just 
passed by the council. But it is plain sense as ^vell as ele- 
mentary law that the language of any portion of a statute 
must be understood in the light of the whole of it, giving due 
effect to every portion, and by reference from one to the other 
explaining, and if need be restraining the generality of, one 
so as not to conflict with another, thus harmonizing all and 
assigning to eac'h its proper meaning and legitimate field of 
operation. No citation of authorities is called for to sustain 
this proposition. Now, the Act of 1913 provides for a demand 
upon the city council and for a submission to popular vote, in 
matters of municipal legislation, not only in Art. XIX, but 
also in Art. XX; and whilst both deal with the subject of 
submission of legislation to the people, a careful reading of 
them shows that each has to do with a distinct branch or 
division of that subject. Art. XIX provides a method for 
originating legislation outside of the council; Art. XX pro- 
vides a method for revising, controlling or abrogating legisla- 
tion passed by the council. It cannot rationally be supposed 
that the Legislature, in thus dividing the subject, did not dis- 
tinguish between the tw^o divisions of it, or that, in treating 
of them separately, it intended to confound them or to have 
the directions as to the one interfere with or overlap the 
directions as to the other. If it meant Art. XIX to cover 
literally "any proposed ordinance,'' including such as is in- 
tended to be and can be effective only to override the accom- 
plished action of the council, then there was no need to add 
Art. XX dealing with this latter class of measures as a dis- 
tinct division of the subject of submission. By adding this 
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article and the set of provisions embraced in it, the Legislature 
virtually announces its understanding that these provisions 
dealt with something not covered by the preceding article, 
and its intention to exclude from the provisions of Art. XIX 
all matters to which Art. XX is made specifically applicable. 
And this conclusion is demanded by the maxim Expressio 
unius est exclusio alterius according to its most important 
significance: Maxwell, Interp. Stat., p. 398, — as well as by 
the equally pertinent principle that specific provisions relating 
to a particular subject must govern as against general ones 
in other parts of a statute, although the latter, by itself, would 
be broad enough to cover the subject to which the specific 
provisions relate: Thomas vs. Hinkle, 126 Pa. 478, 483; Kolb 
vs. Church, 18 Pa. Super. Ct. 4;T, 481. And there is still more 
to the same purpose, in which again common reason and 
authority agree. The distinction made by the Legislature 
between the two matters for submission to popular vote is 
not an artificial or arbitrary one, nor even a purely legislative 
one. It is a substantial and practical, in a sense a fundamental 
one. As between the original suggestion of legislation not 
yet considered and acted upon by the council, and the review 
of measures considered and passed upon by it presumably with 
due deliberation and wisdom, one would naturally expect to 
find in the provisions relating to them respectively some dif- 
ferences with respect to the methods of procedure and the 
requisites prescribed, — more convenient and less exacting as 
to the former, stricter and more difiicult to comply with as 
to the latter; and just as naturally the presence of such dif- 
ferences would strike the mind as evincing a purpose to recog- 
nize and preserve the essential dis^tinction between the two, 
to restrain the effect of each set of provisions to that which 
it particularly deals with, and to forbid, no matter how broad 
the language used in either, the employment of the one for 
the accomplishment of the objects contemplated by the other. 
A comparison of Art. XIX with Art. XX discloses at once 
that under Art. XIX the proceeding authorized by it (or- 
dinarily known as the Initiative) is to be set in motion by 
a written request of but 100 citizens directed to the city clerk 
to prepare within 10 days a petition to the council for signa- 
ture within another 10 days by citizens to the number of 20 
per cent, of the votes cast for candidates for mayor at the last 
preceding mayoralty election. But under Art. XX, the very 
first step in the proceeding authorized by it (known as the 
Referendum) is the presentation to the council of a petition 
by citizens to the number of 20 per cent., etc., within 10 days 
after the council's action to be affected thereby. In other 
words, the method and prerequisites of the inauguration of 
the initiative are made much easier than those involved in 
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setting in motion the referendum. It is a'bundantly settled 
that where a statute grants a right upon designated terms and 
conditions, a later statute granting the same right upon dif- 
ferent terms and conditions impliedly repeals the former: 
Gwinner vs. R. R. Co., 55 Pa. 126. 127 ; Rhoads vs. Bldg. Ass'n, 
88 id. 180, 187 ; B. & L. Ass'n vs. B. & L. Ass'n, 159 id, 308, 311 ; 
Bennett vs. Norton, 171 id. 221, 233. No question of repeal 
can ordinarily arise between successive parts of the same 
statute. Yet even with respect to such the principle stated 
is not without manifest bearing. Repeal by implication is 
always a matter of legislative intent : Frain vs. Lancaster Co., 
171 Pa. 436, 438. That intent the principle declares to exist 
wherever the situation to which it relates is presented. Cer- 
tainly so much of that intent as aims to withdraw the subject- 
matter last and differently dealt with from the operation of 
the previous enactment, is no less apparent in the case of a 
grant on different conditions in successive parts of the same 
statute. Construing them with reference to each other, it 
therefore becomes necessary to accept the later provision as 
designed to exclude from the earlier what is made to depend 
upon the terms and conditions last prescribed. Hence it fol- 
lows that the earlier provision must be understood as not 
comprehending the specific right granted by the later, and 
that that right, whenever its substance is involved, must be 
asserted and exercised in the form and in accordance with 
the requirements perscribed by the last provision. 

The result of all this is that the Legislature, in enacting 
these two separate articles, must be deemed to have meant 
(and the meaning of the law is the law itself: Reiser v. Sav. 
Fund Ass'n, 39 Pa. 137, 144), to apply each exclusively of the 
other to that division of the general subject of submission to 
popular vote of w^hich it particularly treats ; so that the initia- 
tive cannot be employed for the purpose of accomplishing 
that which is made the subject of the referendum. It is hardly 
necessary to point out that the direct abrogation or repeal of 
a measure just adopted by the council is the first and foremost 
function of the referendum as expressed in Art. XX, and ac- 
cording to the general understanding of the nature of the 
referendum: see Lowell, Public Opinion & Popular Gov't, 
p. 224, its legitimate office. Nor is there anything in the 
enactment of 1913 capable of impressing it with a different 
character. It is true that in Art. XIX, Sec. 1 (b), p. 627, it 
is enacted that ''any ordinance which, imder the provisions of 
Art. XIX or Art. XX of this Act, is proposed by petition, 
or which shall be adopted by a vote of the people, cannot be 
repealed or amended within 2 years except by a vote of the 
people;" and that in Art. XX, Sec. 1, p. 628,' it is said that 
"the provisions of Art. XIX and Art. XX shall not become 
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effective until Jan. 1, 1914, nor apply to any tax-levy, nor to 
the annual appropriation ordinance, nor to any ordinance pro- 
viding for the exercise of the right of eminent domain/' But 
these are merely general negative directions, whose insertion 
seems to have been indicated by the connection in which they 
occur; whose reference to both articles jointly is evidently 
for the sake of conciseness; and whose details, only in part 
applicable to both sets of provisions and as to the rest per- 
tinent to those of the one article or the other, are of course 
to be understood distributively, referendo singula singulis. 
So understood, they are devoid of any effect upon the con- 
struction of either article as including or excluding measures 
intended solely to revise or abrogate ordinances just passed 
by the council. It need not be considered whether or not the 
clause quoted from Art. XIX may imply the right to initiate 
an ordinance displacing one previously adopted by the initia- 
tive. Nor need it be denied that a constructive, positive meas- 
ure proposed under the initiative is not objectionable because, 
if adopted, it will operate as a repeal of an ordinance passed 
by the council. We have nothing to do with or to decide 
upon any such question here. We are concerned only with 
. the alleged right to initiate under Art. XIX, a repeal, direct 
and simple, such as under Art. XX may be accomplished by 
means of the referendum. It is' proper to notice in this con- 
nection the decision of the Supreme Court of Kansas, in State 
ex rel., etc., vs. Commissioners, 139 Pac. 1191, where, under 
a statute worded similarly to ours, it was held that the initia- 
tive could be employed to repeal an ordinance passed by city 
commissioners. The decision, however, seems to proceed 
entirely upon the phrasing of the provision authorizing the 
initiative, broad as that of Art. XIX, Act 1913, without con- 
sideration of the provisions for the referendum or of any of 
the questions here raised. It was said in Valjago vs. Steel Co., 
226 Pa. 514, at p. 522, that, whilst the construction placed 
upon a similar statute by the courts of a sister state is entitled 
to respectful consideration, it can be allowed to prevail with 
us only in so far as it is in harmony with the spirit and policy 
of our own law. It is part of the policy of our law, established 
by the Act 21 March, 1806, Sec. 13, 4 Sm. 332, that where any 
remedy is provided or anything directed to be done by a 
statute, its directions are to be strictly pursued ; and it is a. 
fundamental doctrine of our jurisprudence, as laid down in 
Norwegian Str., 81 Pa. 349, 354, and a multitude of cases in 
line with it, that a power conferred by statute can be exercised 
only in the mode specified and in strict accord with its direc- 
tions. For these reasons, and remembering what has already 
been pointed out as to the necessity, under our decisions, of 
construing every portion of a statute in the light of every 
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Other, and as to the relation of particular provisions to general 
ones and the effect of the grant of a right upon different con- 
ditions, it seems safe to say that the Kansas decision referred 
to does not afford a reliable guide in understanding the Act 
of 1913. 

There woiild thus appear to be no escape from holding 
that, under that enactment, there is no warrant for the institu- 
tion of the procedure here attemped. Under these circum- 
stances we need not dwell upon the other grounds of defence 
set up There may be force in the contention that, the Act of 
1913, in Art. Ill (p. 573), specifically conferring on the city 
council the power to annex and making its action "final and 
conclusive'' unless appealed from within 10 days, that remedy 
is exclusive and neither the provisions- for the initiative nor 
those for the referendum can be invoked to defeat the an- 
nexation. On the other hand, it may be argued that con- 
struing Art. Ill (the review upon appeal under which involves 
only the regularity of the proceeding: see Morrellville Annex., 
7 Pa. Super. Ct. 532, 544-5) together with Art. XX, the direc- 
tion of the former as to finality, etc., is to be understood as 
meaning finality, etc., for all purposes except the referendum. 
Again there may 'be merit in the position that. Art. XIX re- 
quiring the city authorities, upon request and petition for the 
initiative, to act "forthwith" with a view to a special election, 
coupled wdth the proviso that there shall be no more than one 
such within any period of 6 months, forbids the present pro- 
^^^ding because a special election promptly called would neces- 
sarily fall within 6 months since the last special election held 
^-^der Art. XIX. But "forthwith,'' "immediately," and other 
jj^^fd^^ of similar import are not always to be accepted in their 
— .^al and peremptory sense: see Maxw., Int. Stat., p. 423; 
.^^^^ -t: <r Co. vs. Borough, 20 Pa. Super. Ct. 149 ; Reynolds vs. 
\^^^-«>j»alty Co., 30 if. 436, — and possibly there may be such a 
^^Y -i^^*- ^^=^ ^s postponing the required election to the expiration 
S ^^ sufficient period, and therefore a right to inaugurate the 
^^o <::^ ceding for the initiative on the assumption that there will 
\)e ^^ich postponement. On these questions, however, we do 
^0^ <zonceive it to be necessary, and therefore do not under- 
\,a)<^^, to express any opinion. We rest our decision upon the 
gtoi_i. nd that, for the purposes intended to be accomplished by 
^^ <:iemand made upon the defendant, that demand could not 
\awf i^illy be made upon him and that he cannot be compelled 
to comply with it. I'pon that ground — 

Judgment is entered for the defendant on the demurrer. 
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KNOLL, Trustee, vs. COMMERCIAL TRUST COMPANY. 

Bankruptcy — Voidable Preference — E\ ideate — Reasonable Cause — 
Receivership Proceedings Bearing on Question of Insolvency — 
Seliedules — Notice — Compoeition — Trustee's Account — Set-off^ — 
Transfer of Property by Cheeks. 

1. On July 22, 1912, a bill in equity was filed praying for the ap- 
pointment^ of a receiver for the S. Co. Four days later the directors of 
the iS. Co. passed a resolution authorizing the preparation of an answer 
admitting the company's insolvency and its willingness to have a re- 
ceiver appointed. The treasurer of the C. Truat Co., which then held 
a note of the S. Co. for $4,000. had knowledge of the said receiver- 
ship proceedings, and counsel for the plaintiff in said proceedings 
informed counsel for the Trust Co. thereof. On September 30, 1912, 
the S. Co., which then had $3,519.38 on deposit with the C. Trust 
Co., paid off 13,500 on the note by a check on said deposit. On 
October 7, 1912, an involuntary petition in bankruptcy was filed against 
the iS. Co. and an adjudication entered on October 30. The Trustee 
brought suit against the C. Trust Co. to recover the payment made to 
it by the 'bankrupt on September 30 on the ground that it constituted 
a preference under Section 60 (b) of the Bankruptcy Act of 1898 and 
the amendment thereto of 1910. Held: ' 

(a) That the bill in equity asking for a receiver was properly ad- 
mitted as evidence bearing upon the question whether the Trust Co. 
had reasona'ble cause to believe that the giving of the check on Septem- 
ber 30 operated as a preference. 

(b) That the 'bill and answer were properly admitted as bearing 
upon the question of the S. Co's. insolvency on September 30. 

(c) That the bankrupt schedules of the S. Co. filed November 7, 
1912, with proof that the assets on that 'date were the same as on Sep- 
tember 30 were admissible to show insolvency on September 30. 

(d) That notice to counsel *f or the Trust Co., having in charge 
the collection of the S. Co. note, was notice to the Trust Co. 

(e) That a letter sent out by the S. Co. prior to Septemiber 30 
ofCering creditors forty per cent, in settlement of their claims which 
was communicated to the treasurer and attorney of the Trust Co. was 
properly admitted as evidence of notice of facts to put the Trust Co. on 
inquiry as to the solvency of the S. Co. 

(if) That the account of the trustee in bankruptcy and the distri- 
bution sheet were praperly admitted as bearing on the question of in- 
solvency and upon the quvestion whether the transfer operated as a 
preference. 

(g) That the transaction did not constitute a set-off within the 
meaning of Sec. 68 (a) of the Bankruptcy Act. 

(h) That the giving of the check was a transfer of pro-perty 
within the meaning of the Bankruptcy Act. 

Bankruptcj^ — ^Transfer Within Four Months — Good Faith — Burden of 
Proving Preference Voidable^-Duty of Creditor to Inquire as to 
Solvency of Debtor. 

2. Good faith alone is not suflficient to preserve a transfer from 
an insolvent to a creditor, if it in fact operates as a preference. 

3. The burden is upon the plaintiff to prove all the elements 
necessary to constitute a transfer a voidable preference. 

4. A creditor to whom a transfer is made, under such circum- 
stances as would arouse inquiry In the mind of a prudent mind, is 
bound to ascertain whether or not the financial condition of the debtor 
is such as to constitute of the transfer a preference. 

Practice— New Trial — Reasons — Rule XLI, Sec. 1, Rules of Court. 

5. On a rule for a new trial the Court may consider reasons 
which are not assigned within four days after the verdict as provided 
by Rules of Court, Rule XLT, Sec. 1. 

In the Court of Common Pleas of Berks County. 
No. 519 February Term, 1913. 
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Verdict for plaintiff for $3,500. Rulers by defendant for 
new trial and for judgment n. o. v. 

Ralph H. Mengel and Cyrus G. Derr for defendant and 

rules. 

I 

E. H. Deysher and William Rick for plaintiff. 

Opinion by Wagner, J., January 11, 1915. — Counsel for 
defendant in support of the rule for a new trial in their 
brief of argument have assigned seventeen reasons. The 
first, second, third, fourth, fifth, sixth and seventh relate to 
alleged errors in the admission or rejection of evidence. The 
eighth, ninth, tenth, eleventh, twelfth and thirteenth relate to 
the affirmance by the court of plaintiff's fourth point and the 
non-affirmance of a number of defendant's points. The four- 
teenth, fifteenth, sixteenth and seventeenth relate to matters 
contained in the charge of the court. In support of defendant's 
motion for a new trial counsel filed but eight reasons, and 
these all relate to the affirmance of plaintiff's fourth point and 
the non-affirmance of defendant's points. We could, there- 
fore, dismiss all those reasons that are found only in defend- 
ant's brief and which are based upon the admission or non- 
admission of evidence, and to alleged errors in the charge of 
the court, as not being in compliance with Rule XLI, Sec. 1, 
Rules of Court, which requires that "Motions for new trials, 
in arrest of judgment and to take off a non-suit must be made, 
and the reasons on which the motion is grounded must be 
filed, within four days after the verdict or non-suit (excluding 
an intervening Sunday)." We have, however, decided to give 
full consideration to every reason assigned in the written brief 
submitted by defendant's counsel. 

The first of these is- that: 

"The court erred in admitting the bill filed July 22, 1912, 
and answer filed July 26, 1912, in Equity Proceeding No. 1080, 
Equity Docket, 1912, Daniel H. Hunter against the Walley- 
Sarge Co., as pertinent to the question of insolvency within 
the meaning of the Bankrupt Law on September 30, 1912." 

This action was brought by John J. Knoll, trustee of the 
Walley-Sarge Co., bankrupt, against the Commercial Trust 
Company of Reading, for the recovery of |3,500 with interest 
thereon from September 30th, 1912, under Section 60 (b). 
Bankruptcy Act of 1898, and the amendment thereto of 1910. 
The plaintiff claimed that this payment was made on the 30th 
day of September, 1912; that on October 7th, 1912, a petition 
was presented to the District Court of the United States for 
the Eastern District of Pennsylvania praying that the said com- 
pany be adjudged an involuntary bankrupt; that on October 
*30th, 1912, upon this petition the Walley-Sarge Company w^as 
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SO. adjudged, and on November 30th, 1912, John J. Knoll was 
appointed trustee; that the Walley-Sarge Company was insol- 
vent on September 30th, 1912, when this payment of f3,500 
was made, and that the Commercial Trust Company knew or 
had reasonable cause to believe that the Walley*-Sarge Com- 
pany was insolvent, and also knew or had reasonable cause to 
believe that a preference was given. On July 22d, 1912, a bill 
in equity was filed in the Court of Common Pleas of Berks 
County, to No. 1080, Equity Docket, 1912, wherein Daniel H. 
Hunter, plaintiff, made a statement of the assets and liabilities 
of the Walley-Sarge Company, and prayed for the appointment 
of a receiver. On July 26th, 1912, the Walley-Sarge Company 
at a meeting of its directors passed this resolution: 

"On motion and second the following resolution was then 
offered and unanimously adopted: Resolved, That the Vice- 
President of this company be and he is hereby authorized and 
directed to employ counsel for the purpose of preparing an 
answer to bill in equity entered to No. 1080, Equity Docket, 
1912, in the Court of Common Pleas of Berks County, wherein 
Daniel H. Hunter is the plaintiff and the Walley-Sarge Company 
is the defendant, and be it further resolved that the Vice-Presi- 
dent of this company be and he is hereby authorized to admit in 
said answer the insolvency of tbis company and its willingness 
to have a receiver appointed for the purposes therein men- 
tioned." 

Plaintiff offered this bill in equity in evidence, whereupon 
we admitted it for this purpose (N. of T., p. 4): 

"THE COURT: Admitted. Exception for defendant. 
There is a question in my mind whether the bill in equity is 
proof of insolvency. The action taken I consider is evidence. 
A bill in equity or knowledge of a bill in equity would be evi- 
dence as bearing upon the question whether the defendant had ^ 
reasonable cause to believe tbat this paynlent effected a prefer- 
ence. For that purpose we think it is admissible. The bill in 
equity in itself, we do not think is admissible on the question 
of insolvency, still the action taken on July 26th is admissible 
for that purpose." 

It was testified to by Ralph Edye, secretary of the Walley- 
Sarge Company, that Mr. Wetherhold, treasurer of the defend- 
ant company, had stated to him that he, Wetherhold, had seen 
the application for a receiver in the newspapers. It was also 
testified by Harry F. Kantner, an attorney of this bar, that 
between the time of the filing of the bill, July 22d, and the 
time the note was protested, August 12th, that Mr. Ralph 
Mengel had come to him, told hirri that he had seen that he, 
Kantner, had filed this bill, and requested from him a copy of 
it, at the time Mengel stating that he represented the Com- 
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mercial Trust Company; that it had a four thousand dollar 
note given to it by the Walley-Sarge Company; that Mengel 
told him who the endorsers of the note were, and had asked 
him whether he, Kantner, was going to have a receiver ap- 
pointed, whereupon the witness told him that he was waiting 
for a report as to whether or not any settlement would be 
effected. This bill was evidence of notice to defendant as bear- 
ing upon ,the question whether the defendant had reasonable 
cause to b«Ueve that the giving of the check of $3,500 on 
September 30, 1912, effected a preference. This bill taken in 
connection with the answer and the admission by the company 
of its insolvency, was also evidence bearing upon whether the 
company was insolvent on September 30th. In our charge to 
the jury (p. 7) we said: ''W'hat do we mean when the act says 
^reasonable cause to believe?' It does not require proof either 
of actual knowledge or actual belief, but only such surrounding 
circumstances as would lead an ordinarily prudent business man 
to conclude that the transfer would result in a preference. The 
creditor must have such a knowledge of facts as to induce a 
reasonable belief of his debtor's insolvency. Notice of facts, 
which would incite a person of reasonable prudence to an inquiry 
under similar circumstances is notice of all the facts which a 
reasonably diligent inquiry would develop." In Crawford, Trus- 
tee vs. Rumpf, 205 Pa. St. 154, Mr. Justice Potter, on page 158, 
says: "A creditor to whom a transfer is made, under such cir- 
cumstances as would arouse inquiry in the mind of a prudent 
man, is bound to ascertain whether or not the financial condition 
of the debtor is such as to constitute of the transfer a preference. 
He cannot shut his eyes, and plead ignorance of all the signs 
of imminent financial peril, which are obvious to all who have 
to do with the debtor." See also Hackney vs. Raymond Bros. 
Clarke Co., 10 Am. B. R. 213, 217; In re Harrison Bros., 28 Am. 
B. R. 684, 693. If, therefore, it is true as testified to by Ralph 
Edye, that Mr. Wetherhold stated that he had seen in a news- 
paper an account of the application for the appointment of a 
receiver, and also that Mr. Kantner had given a copy of this 
bill before this transfer to Ralph Mengel, and that Mengel 
was at the time acting in this matter as attorney for the de- 
fendant company, then this was such notice to the defendant 
company of circumstances which would lead an ordinarily pru- 
dent man to a reasonable belief of insolvency. It would at 
least put them upon inquiry as to the truth of the financial con- 
dition of the Walley-Sarge Company. As the chief active of- 
ficer of the trust company it was Wetherhold's duty to make 
inquiries and not to do as he testified, (if such was his con- 
duct), on notes of testimony, p. 64, when asked: 

"Q. What reason had you to think, when you accepted the 
$3,500, that that was going to work a preference in favor of- 
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your company as against other creditors? A. 1 really didii't 
give it any consideration along that line." 

in accepting a check for the entire amount then on deposit 
with the trust company by the Walley-Sarge Company, except- 
ing $13.98. The company admitted its insolvency and this ad- 
mission certainly is evidence. None knew better than the direc-- 
tors themselves whether or not the company was insolvent. 
Counsel for defendant, however, contends that the word insol- 
vency as used by them meant merely present inability to pay 
debts, and not such insolvency as defined by the Bankruptcy 
Act. There was no evidence in this whole case that such was 
the meaning of the word insolvency as used by the director > 
when they admitted its insolvency. Their attempt to effect a 
settlement with creditors at forty cents on the dollar was evi- 
dence to the contrary. Neither was any attempt made on the 
part of the defendant to prove that such was the meaning or 
that the company was only thus insolvent. All the evidence 
tended to show that, when the question of insolvency came ui> 
during the course of the trial, the meaning that was attributed 
to it was that defined by the Bankruptcy Act. In our charge 
(pp. 3,4) we said: "Now, what do we mean by insolvency? 
The Bankrupt Act again defines what insolvency is. Under 
the United States Bankrupt Act 'a person shall be deemed in- 
solvent * ♦ * * whenever the aggregate of his property^ 
exclusive of any property which he may have conveyed, trans- 
ferred, concealed, or removed, or permitted to be concealed or 
removed, with intent to defraud, hinder or delay his creditors, 
shall not, at a fair valuation, be sufficient in amount to pay his 
debts.' ♦ * * * Accordingly, for the purposes of this case, 
the Walley-Sarge Company shall be deemed insolvent only if 
the aggregate of its property on September 30th, 1912, the 
time the transfer was made, was not, at a fair valuation, suf- 
ficient in amount to pay its debts. Therefore, unless plaintiff 
has shown that the aggregate of the Walley-Sarge Company's 
property was not, on September 30th, 1912, at a fair valuation.,, 
sufficient to pay the Walley-Sarge Company's debts, there can 
be no recovery in this case. I think you will understand that. 
Plaintiff must show insolvency on September 30th, 1912, and 
the company is insolvent only, as I have stated, when the aggre- 
gate of its property is not sufficient, at a fair valuation, to pay 
its debts." We are of the opinion that the bill in equity, to- 
gether with the answer, and resolution, were properly admitted 
as evidence acquainting defendant of such a state of facts as 
put upon it the duty of inquiry and also as bearing upon the 
question of insolvency. 

The second reason assigns as error the admission in evi- 
dence of the schedules filed on November 7th bv the Walley- 



Digitized by VjOOQIC 



BBmRitf COUNTT LAW JOURN^AL. 127 

Sarge Company in Bankruptcy Proceeding, for the purpose of 
showing insolvency on September 30th. 

Before we allowed these schedules to be admitted, we re- 
quired plaintiff to submit proof that the assets on November 
7th were the same as those on September 30th. Samuel N. 
Walley, manager, director and treasurer of the Walley-Sarge 
Company, (N. of T., pp. 19, 20), testified that with the exception 
of the property sold to raise the fund of $3,500 checked over to 
the defendant company, the assets on August 12th, 1912, were 
the same as on the date of the adjudication in bankruptcy. The 
schedules, therefore, were evidence upon the question of insol- 
vency, especially in view of the small per cent, received by the 
other creditors of the Walley-Sarge Company whose debts were 
of equal standing with that of this defendant. In re Docker- 
Foster Co. (D. C, Pa.), 123 Fed. Rep. 190, on p. 191, the court 
says: "The schedules and the inventory and appraisement are 
also evidence upon the same question (that of insolvency) within 
four months of the date of fihng the petition.** In Credit Men 
vs. Furniture Co., 26 Am. B. R. 867, on page 874, we have: 
''Hackney vs. Hargraves, 13 Am. B. R. 164, 68 Neb. 639, 99 X. 
W. 678, is a case like the one at bar, and in that case it is 
expressly held that the 'schedules of liabilities filed in the bank- 
ruptcy proceedings' are admissible in evidence. It is furtlier 
said: 'It can scarcely be doubted that the schedules of liabilities 
as against parties to the controversy' are admissible in evi- 
dence." See also Ridge Ave. Bank vs. Studheim, 145 Red. 
Rep. 798, 801 ; Bank of State of New York et al. vs. Southern 
Nat. Bank, 62 N. E. Rep. 677, 679. 

The third reason assigned in defendant's brief is that the 
court erred in admitting the offer of the plaintiff to show 
notice of insolvency to the Commercial Trust Company by 
testimony of Mr. Kantner as to a conversation with Ralph 
H. Mengel. 

We have already stated what jMr. Kantner testified Mengel 
said when he came to him and asked for the Bill in Equity. 
From this conversation the natural inference is that he repre- 
sented the defendant in the matter of the Walley-Sarge Com- 
pany $4,000 note held by the trust company since November, 
1910, and upon which nothing had "been paid. It was ad- 
mitted that Mr. Mengel was the attorney for the defendant 
company. The minutes of the meeting of the Board of Di- 
rectors of the Trust Company of January 16, 1912, show this 
entry (N. of T., p. 14) : "On motion of Mr. Hennesy, sec- 
onded by J. Hain Mengel, Ralph H. Mengel was elected at- 
torney." It was admitted that Mr. Mengel continued from 
this date to September 30 as attorney to the extent that the 
above resolution imported him to be such. Counsel for de- 
fendant claimed, however, that Mr. Mengel was, as counsel 
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astates, "general attorney** (N. of T., p. 9, where the word 
"general attorney" in the course of the trial was first used) 
only in the sense that he represented it in such matters as 
were specifically placed in his hands. It was in this sense 
^ thus first used by defendant's counsel and Hmited in this ob- 
jection that the word "general attorney'* was used in the 
charge, on page 6, and therefore the use of this term can 
hardly be complained of, as is done in the seventeenth as- 
signment, of error in their paper book, where they state that 
the court did not define what a "general attorney" is, and 
that it was not easily definable. In our dharge we drew the 
distinction contended for by defendant when we said (pp. 
8, 9) : "You will also remember that there was testimony 
given by Mr. Kantner that Mr. Mengel received notice. I 
think he said, some time in August, or at least before Sep- 
tember 30, 1912, the time th^ transfer was made. The min- 
utes of the defendant company were produced, and in those 
minutes you will notice there was an election of Mr. Mengel 
as attorney for the defendant company for a period of one 
year. Mr. Mengel explains that that did not mean to saV 
he was general attorney, but that it simply meant all such 
matters that were placed in his hands by the company were 
to be attended to by him. If that was the manner in which 
he was attorney, not as its general attorney, but only as spe- 
cific matters were placed in his hands, and that then he was 
to attend to it, then, of course, notice to him would not be 
notice to the defendant company, and the facts which would 
induce him to inquire into this matter would not be notice 
to the defendant company unless this matter at the time was 
already placed in his hands." Let us then examine the testi- 
mony of Mr. Mengel himself, one of defendant's witnesses, 
thus elected attorney and also one of the directors of the de- 
fendant company, to ascertain what his status really was with 
reference to the collection of the four thousand dollar note 
at the time and immediately before the preference was ef- 
fected. It was plainl}^ evident at the trial that Mr. Mengel, 
who was also one of counsel for the defendant in the trial of 
this case, was an extremely unwilling witness when questioned 
upon matters that bore upon plaintiff's contentions. He de- 
nied that Mr. Kantner had seen him between July 22 and 
August 12, and stated that the first time that Mr." Kantner 
saw him was on February 21, 1913, with reference to the 
affidavit of defence that was filed in this suit. On page 73, 
Notes of Testimony, Mr. Derr, one of defendant's counsel, 
stated that he proposed to show 'by the witness, Mengel, that 
the Walley-Sarge matter was not put in his hands until 
after the bringing of this suit; that it was not in his hands 
at the time when Mr. Kantner .said he called on him and got 
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a copy of the Bill in Equity filed by Mr. Hunter. This for 
the purpose of completely contradicting Mr. Kantner, and also 
for the purpose of showing that even if Mr. Mengel had said 
anything to Mr. Kantner, as Mr. Kantner says, he would have 
been acting without any authority and in no sense was it 
binding on the defendant company. This matter was ob- 
jected to, the dbjection sustained, whereupon this offer was 
then made by Mr. Derr (N. of T., p. 74) : 

"We now propose to show by the witness that his election 
as attorney for the company imports merely that when any 
legal services are needed, matters shall be put into his hands ; 
that it does not import that he is to be the attorney to re- 
ceive notice from people concerning business affairs; it was 
only as he was authorized by the Board or some competent 
officers to attend to legal business put into his hands that 
he had any authority concerning it. This for the purpose of 
contradicting more completely Mr. Kantner's testimony, and 
also for the purpose of showing that even if Mr. Mengel had 
undertaken to do anything or to say any such thing as Mr. 
Kantner says he did, he would have been acting beyond the 
limits of his authority." 

This offer was much broader than the preceding one, and 
included it, and its admission disposes of defendant's sixth 
reason for a new trial wherein the non-admission of the pre- 
vious offer is made its basis. Under this admitted oifer the 
witness further testified (p. 75) that he represented the trust 
company in all matters which arose except in matters of dif- 
ferent loans that originated where different people expressed 
a desire to have different attorneys to examine property on 
which a loan was granted. He also testified that he had writ- 
ten to Paul E. Brumbach, one of the endorsers of the note, 
requesting or demanding that he, Brumbach, obtain a re- 
transfer of property that had been made by Brumbach in 
August, 1912. He stated that he had found out about this 
transfer shortly after it was made, by receiving Walter Craig's 
slips, and that shortly after that, within a few days, he wrote 
to Paul Brumbach about the matter. He further testified 
(N. of T., p. 7) : 

"O. Did he ask you to take it in charge? A. Well, it 
came through my brother. My brother or one of the clerks 
made a memorandum and put it on my desk that this man 
wanted to sell his property. My brother was at that time 
the Vice-President of the Commercial Trust Company. There 
was a lead pencil memorandum made of it, and I followed it 
up, looked it up." 

Further on on the same page he testified that he was 
directed according to a system they had, and when ques- 
tioned: "Follow it up for whom, for the company?" he 
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answered; *'I suppose so; you could construe it that way; 
it was some of the work that T did for nothing." Also, *'This 
was something that my brother gave or put in my hands. 
He gave me a memorandum or had made a memorandum; 
on account of being a member of the Finance Committee of 
the Commercial Trust Company my 'brother knew of it." 
We have, therefore, this matter placed into the hands of 
Ralph Mengel, attorney of the Commercial Trust Company, 
according to a system of the Commercial Trust Company, by 
his brother, Vice-President and member of the Finance Com- 
mittee, and, when the Court asked (p. 79) : "Then according 
to your statement he (referring to his brother, a member of the 
Finance Committee), turned that matter over to you?'* his 
answer was, ''Yes, sir. Q. As the attorney? A. Well, he 
put it on my desk. Q. I say, as the attorney? A. I suppose 
so, yes, sir." If this evidence of one of the defendant's coun- 
sel in the trial of the case is believed, then before the transfer 
this matter of the note of four thousand dollars on which Paul 
Brumbach was one of the endorsers, was already in his hands. 
Therefore, even though his election as counsel imported what 
he claimed, this specific matter had been placed in his hands 
prior to the transfer. This question whether or not it had 
' been so placed in his hands was su'bmitted to the jury as the 
already quoted charge (pp. 8, 0) show^. Tf the jury found 
from the evidence that the matter of the four thousand dollar 
note had 'been placed in Mengel's hands prior to Septem'ber 30, 
1912, then whatever notice, or information the attorney re- 
ceived would be notice and information to the defendant com- 
pany: Rogers vs. Palmer, 102 U. S. 263; Vogel vs. Lathrop, 
16,985 Federal Cases; In re Dunavant, 96 Fed. Rep. 542, 549: 
Hewitt, Trustee, vs. Boston Straw Board Co., 31 Am. B. R. 
652, 654. 

The fourth assignment refers to the admission of tes- 
timony as to a letter alleged to have been sent by the Walley- 
Sarge Company to creditors offering to settle their claims for 
forty per cent. 

All that we admitted with reference to this letter was 
the fact that the Walley-Sarge Company had sent a letter 
prior to Septem^ber 30, 1913, to its creditors wherein it had 
offered to settle claims against it for forty per cent., and that 
knowledge of the fact of the sending of this letter containing 
this forty per cent, offer had, before the transfer, been com- 
municated to both Mr. Wetherhold and to Mr. Mengel. This 
was evidence of notice of facts to put defendant on inquiry. 

The fifth reason is that the court erred in admitting the 
accounts to show insolvency. This account with the dis- 
tribution thereunder showed that the creditors of the same 
•class as the defendant company received but eleven per cent. 
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in the settlement of the bankrupt estate. This was evidence 
upon the questions of insolvency on account of the disparity 
between the amount realized out of the assets and the lia- 
bilities (cases already cited), and whether the transfer oper- 
ated as a preference, one of the elements in the case necessary 
to be proved: Collier on Bankruptcy, lOth Ed., p. 811. 

The seventh assignment is that the Court erred in per- 
mitting the plaintiff to examine Mr. Kantner as to a con- 
versation with Air. Mengel concerning a transfer of property 
by Paul Brumbach. 

Harry F. Kantner was recalled in rebuttal. He was called 
for the purpose of fixing the time when he had a conversation 
with Mr. Mengel wnth reference to Paul Brumbach's transfer 
of property concerning which Mengel had testified. This 
witness fixed the time upon the date when he came to get a 
copy of the Bill in Equity, some time prior to August 12, 
and also contradicted ]\Ir. Mengel when he stated that he had 
no conversation with reference to this matter prior to Febru- 
ary 21, 1913. Both of these matters were material as bearing 
upon the question of the time of Mengel's agency as attorney 
in this specific matter. 

The eighth assignment charges error in affirming plain- 
tiff's fourth point. This point was as follows: 

"If the Commercial Trust Company, or its officep or 
agents acting for it, when the payment of $3,500.00 was 
made to it by the Walley-Sarge Company on September 30, 
1912, had knowledge of some fact or facts calculated to pro- 
duce in the mind of an ordinarily intelligent man, the belief 
that that payment was intended as a preference, the verdict 
must be for the plaintiff." 

The part objected to was ''the belief that that payment 
was intended as a preference.'' 

The defendant can hardly complain of the affirmance of 
this point, as it operated against the plaintiff, since under the 
'Act of 1910 what is necessary to prove is no longer an intent 
on the part of the bankrupt to prefer, but merely that the 
transfer operate as a preference. The affirmance of this point 
included that, with the additional requirement that the intent 
be also proved. Of this the defendant certainly cannot com- 
plain. 

The ninth assignment refers to the refusal to affirm de- 
fendant's first point, which was: 

"Sec. 68a of the United States Bankruptcy Law, directs that 
'In all cases of mutual debts or mutual credits between 
the estate of a bankrupt and a creditor the account shall be 
stated and one debt shall be set off against the other, and the 
balance only shall be allowed or paid.' 
And 
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"The defendant in this case had a right under the law at 
any time after the |4,000 note of the Walley-Sarge Company 
became due, to set off so much of its claim on the note as the 
moneys of the Walley-Sarge Company deposited in its open 
account with the defendant then amounted to and against the 
Walley-Sarge Company's claim to the amount of money de~ 
posited." 

This point is made up of two parts. The first states a 
general proposition which is correct. That is, that one debt 
under proper circumstances can be set off against the other 
in the administration of bankrupt estates. This general prin- 
cipal is, however, not applicable here because in the case under 
consideration we had no evidence of set-off in the administra- 
tion of the bankrupt estate, but a transfer made about one week 
prior to the petition or bankruptcy. The second statement in 
the point also presents a state of facts that cannot arise out of 
the evidence. The second point assigned as error under this 
ninth assignment also states a hypothetical case. What de- 
fendant contends for under this assignment is that the giving: 
of the check was similar to setting off this claim under the 
conditions as stated in defendant's points, and that therefore 
the verdict should have been directed for the defendants 
Counsel for defendant has cited one case, Studley vs. Boylston 
Bank, 229 U. S. 523, and refers to an excerpt in the opinion of 
Mr. Justice Lamer to sustain their position. An examination 
of this case shows that what was said in the opinion in that case 
is specifically based upon this finding of the reference on pp. 
626, 527: "In this case the referee found as a fact that the 
bank had no reasonable cause to believe that a preference would 
result. The District Judge made no finding of fact, though in 
his opinion, which cannot be considered as a finding of fact, he 
did state that the bank had a right to examine the company's 
books and could have discovered that a preference would re- 
sult. The Circuit Court of Appeals made no ruling on this 
subject, and we, therefore, pass to the consideration of the 
right of set-off in the light of the finding by the referee, by the 
District Judge, and by the Court of Appeals that the deposits 
were honestly made in due course of business and without any 
intent to prefer the bank." In this case under consideration 
the question whether defendant had reasonable cause to be- 
lieve that this payment would effect a preference was clearly 
submitted to the jury as one of the elements necessary to be 
found to entitle the plaintiff to a verdict. The verdict shows 
that the jury found that the defendant had reasonable cause 
to believe that this payment would effect a preference. What- 
ever was said by Mr. Justice Lamar in the preceding case is 
grounded upon a finding directly opposite to what the jury found 
in this case. The case cited therefore has no application to 
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the one under consideration and does not overrule Traders* 
Bank vs. Campbell, 14 Wal. 87; Ridge Ave. Bank vs. Studheim, 
145 Fed. Rep. 798, 800; In re Starkweather vs. Albert, 206 Fed. 
Rep. 797, and other similar cases which decide that transfers 
made by check with reasonable beHef that a preference is 
effected, when made within four months' period, is voidable 
upon the action of the trustee. 

The tenth assignment refers to the refusal by the court" 
of defendant's sixth point: 

"There is no testimony from which the jury can find that 
the Walley-Sarge Company was on the 30th of September, 1912, 
insolvent within the intent and meaning of the U. S. Bank- 
rupt Law." 

We have already referred to the bill in equity, the resolu- 
tion, the schedule filed, and the fact that the creditors received 
only eleven per cent, of their claims. In addition to that we 
have the testimony of Mr. Edye, the secretary, (p. 29) that, 
already on July 26th, when the forty per cent, offer was made 
to creditors, that he knew that the company was insolvent. 

The eleventh assignment refers to the refusal of defendant's 
seventh point. The affirmance of that would have taken the 
case away from the jury. The question of good faith is not 
material. In Collier on Bankruptcy, Tenth Edition, p. 803, we 
have: "Good faith alone would not be sufficient to preserve the 
transfer, if it in fact constituted a preference.-' See also cases 
there cited. 

The twelfth assignment assigns as error the refusal to 
affirm defendant's ninth point, which is: 

"In a suit to set aside an alleged preference or fraudulent 
conveyance, the burden is upon the trustee to establish that the 
preference or transfer is fraudulent under the Bankrupt Act, 
and the mere furnishing of some ground for suspicion is not 
sufficient." 

Counsel seem to have overlooked the charge, as we more 
than affirmed this point. On page one of the charge we re- 
cited Clause b, Section 60 of the Bankruptcy Act. On page 
two we then stated : "You will see from that clause di the 
Bankrupt Act, or that part of it, that there are a certain 
number of elements, each one of which must be found by 
you, in order that you may find a verdict in favor of the plain- 
tiff." We then said that "The burden is upon the plaintiff 
to prove every one of these elements which it is necessary 
to establish in order that he may recover in this suit." As 
stated in t^e consideration of the preceding point, the question 
of good faith had no relevancy. At the bottom of page seven 
of the charge we stated that : "But that "belief must be founded 
upon facts and circumstances which would, as I said before, 
lead an ordinary person to that belief and not upon mere 
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grounds of suspicion. Jf there is a mere ground of suspicion, 
•without those facts and circumstances, (as referred to in the 
charge) that would not be sufficient." 

The thirteenth assignment refers to the refusal to affirm 
the tenth point, that is, that the verdict must be for the de- 
fendant. 

Under the evidence as already reviewed, we consider that 
the case was clearly one for the jury. 

The fourteenth refers to the charge, wherein it is con- 
tended that the court erred in instructing the jur}- that the 
\\'alley-Sarge Company was bankrupt. This instru-ction must 
. be considered in the light in which that portion of the charge 
is used, and also with what we subsequently said. We stated 
that the Act provided (p. 1) '' 'If a bankrupt shall .... 
make a transfer' " and then in that connection charged : 
''There is no question whatever but that the Walley-wSarge 
Company was a bankrupt.'' That is, as required by the Act, 
for the reason that the uncontradicted and admitted fact was 
that the Walley-Sarge Company was adjudged a bankrupt on 
October 30, one month after the transfer was made, upon a 
petition of creditors filed on October 7, one week after the 
transfer. The jury could not have interpreted that what we 
meant to say was that at the time the transfer was made the 
Walley-Sarge Company was insolvent, because we specifically 
and clearly charged on that matter, as is shown on pages 
three and four of the charge, where we left the question of 
insolvency to the jury. 

The fifteenth charges error in that the court instructed 
the jury that the giving of the check for $3,500 was a transfer 
of property within the meaning of the bankrupt act. This is 
in accord with the definition of transfer which is: "Transfer 
shall include the sale and every other and different mode of 
disposing of, or parting with property, or the possession of 
property, absolutely or conditionally, as a payment, pledge, 
mortgage, gift, or security.'' 

The sixteenth refers to alleged error in the charge in giv- 
ing more weight to plaintiflf's than to defendant's evidence. 
There was no request of defendant's counsel for any further 
detailed charge with reference to its evidence. Nowhere in 
the charge do we refer in detail to the testimony of either 
side. We refer to it only for the purpose of making clear to 
the jury the various elements of contention so that they mi^t 
be properly understood by it in passing upon these questions 
necessary to be by it determined. 

Rules for new trial and for judgment n. o. ^. are dis- 
charged. 
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MARKLEY vs. GODFREY. 

Contracts — Option — Time for Exercising: Material — ^Reasonable Time- 
Question for Court. 

1. An option, being a unilateral undertaking in which the reme- 
dies are not mutual, the time fixed is material. 

2. Where the time for doing something under a contract is not 
determined by it, the law declares* that it is to be done in a reasonable 
time which, there being no dispute as to the facts, is for the Court. 

Contracts — ^Performance of Condition Prc^cedent — Wiittcii Contract 
Qualifl;pd by Contemporaneous Oral Agreement. 

3. No amount of hardship, or impossibility, or illegality will avoid 
the bar of a condition precedent unperformed. 

4. An oral agreement made prior to the execuition of a written 
contract, touching its subject matter and operating down to and at 
the very moment of the consummation, may be shown as contem-' 
poraneous with it, to control or qualify it. 

E^qiiity — Equitable Action at Tjaw — ^Verdict Determined by Situation at 
Time of Decrc^e. 

5. In an equitable action at law the verdict is determined by the 
situation at the time of its entry. 

6. Plaintiff, on September 23, 1911, bought a lot of ground from 
defendant and on the day of thel conveyance thereof, the parties 
executed an instrument under seal, in which, in consideration of said 
purchase and the payment by defendant to plaintiff of $1, the de- 
fendant agreed "to repurchase at the option of the said plaintiff, ajt 
the expiration of one year from the date hereof, for the sum of $2,500," 
a part of said lot. On July 12, 1912, plaintiff wrote to defendant a 
letter saying, "I will therefore give you notice that I will revert or 
resell this lot as per agreement to you at the stipulated figure, $2,500, 
as per agreement." Held, (a) That the plaintiff's notice of July 12, 
1912, remaining unretracted and unqualified, in defendant's hands on 
September 23, 1912, on that day declared to him the plaintiff's election 
to exercise his option under the agreement, and is so far asf its effect 
depended upon the time fixed therein, bound defendant as an election 
then' made* or reiterated. (b) Plalntift''s option by his election to 
exercise it on September 23, turned into a mutually binding contract 
whereby defendant repurchased the lot for $2,500 to be paid in a 
reasonable time after the date mentioned upon conveyance of the lot 
by plaintiff to defendant. 

In the Court of Common Pleas of Ber|cs County. 

No. 39 September Term, 1913. 

Verdict for plaintiff for $2,500. Rules by defendant for 
new trial and for judgment n. o. v. 

Oliver M. WolflF and Cyrus G. Derr for defendant and rules. 

Charles H. Tyson for plaintiff. 

Opinion by Endlich, P. J., February 1, 1915. — The de- 
feVidant, on Sept. 23, 1911, sold to the plaintiff house and lot 
No. 232 Clymer street, together with the adjoining lot, both 
being subject to a mortgage given by defendant for |5,000. 
On the same day, the parties executed an instrument under 
seal, in which, in consideration of said purchase and the pay- 
ment by defendant to plaintiff of f 1, the defendant agreed "to 
repurchase, at the option of the said (plaintiff) at the expiration 
of one year from the date hereof, for the sum of $2,500, the 
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lot of ground adjoining . . . 232 Clymer street." On July 
12, 1912, plaintiff wrote to defendant (and the latter received) 
a letter, in which, after referring to the lot and to the agree- 
ment as expiring Sept. 23, 1912, plaintiff said; 

"I will therefore give you notice that I will revert or 
resell this lot as per agreement to you at the stipulated figure 
|2,500 as per agreement. 

''I will give it into vour hands for convenience sake from 
this date." 

There was no reply by defendant. On Sept. 23, 1912, plain- 
tiff went to see defendant at his place of business, but did not 
find him. On Sept. 24 and 25 plaintiff was out of town on busi- 
ness. On the evening of the latter day he telephoned to de- 
fendant asking when he could meet him, defendant answering 
that he was at his place of business every day until 6 o'clock. 
On Sept. 26, plaintiff called there and waited for 2 hours with- 
out seeing defendant, thereupon leaving a note for him that he, 
plaintiff, would call in the morning. He did so on Sept. 27 and 
waited 4 hours, defendant not appearing. On Sept. 28, plain- 
tiff met defendant and tendered him a deed for the lot, which, 
whilst dated and acknowledged as of Sept. 23, 1912, was not, in 
fact, executed until several days thereafter. Defendant, with- 
out accepting the deed or assigning any reason for not accept- 
ing it, told plaintiff he would let him know in a few days what 
he was going to do. No word coming from him, and the 
|5,000 mortgage being cancelled on Oct. 21, 1912, plaintiff on 
that date wrote to defendant, again offering conveyance of tlie 
lot, repeating his desire that defendant buy it and make pKiy- 
ment according to the agreement, and requesting to' be in- 
formed what defendant intended to do in the matter. That let- 
ter also remained unnoticed. Plaintiff, after waiting until Aug. 
23, 1913, then brought this suit in assumpsit. At the trial the 
only controverted questions of fact were as to an alleged 
waiver by plaintiff of his notice of July 12, 1912, and as to an 
alleged abandonment by both parties of the agreement of Sept. 
23, 1911. The cause was accordingly submitted to the jury 
on that issue. The verdict, negativing it, was for plaintiff for 
f 2,500 and interest from Sept. 28, 1912, conditioned upon plain- 
tiff's conveyance of the lot, free of incumbrances, to defendant. 

The position of the defendant at the trial was (inter alia) 
and now is that a recovery by plaintiff is forbidden because he 
did not live up to what was incumbent upon him under the 
agreement on which he reHes. The substance of the argument, 
briefly stated, is that the agreement gave plaintiff an option to 
call upon defendant to take back and pay $2,500 for the lot, in 
the exercise of which option so as to bind defendant plaintiff 
was obliged strictly to observe afll the terms indicated : see Mc- 
Millan vs. Phila. Co., J 59 Pa. 142; Swank vs. Fretts, 209 id. 62iy; 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 137 

Barnes vs. Rea (No. 2), 219 id. 287; Barton vs. Thaw, 246 id. 
348; Potts vs. Whitehead, 23 N. J. Eq. 512, 514; Eggleston vsi. 
Wagner, (Mich.) 10 N. W. 37, 42,— that the plaintiff's option 
was to be exercised "at the expiration of one year" from Sept. 
23, 1911, and involved a tender at that time to defendant of 
a conveyance of the lot freed from the lien of the |5,00Q 
mortgage, — that the notice given by plaintiff to defendant on 
July 12, 1912, was not a compliance with the terms of the 
option as to time, besides being of uncertain meaning and in its 
last clause introducing something not contemplated by the 
agreement, viz., an immediate taking over of the lot by de- 
fendant, with a resulting Habilitv for interest on the price: see 
Fasholt vs. Reed, 16 S. & R. 266, 268; Hershey's Est., 213 Pa. 
601, — and that plaintiff's nonreadiness to pass an unincumbered 
title to defendant on Sept. 23, 1912, and his failure to tender 
any conveyance until Sept. 28, 1912, effectually disposed of 
the option he had under the agreement. 

The label which the parties themselves have put upon their 
contract is not conclusive upon the court: Brunswick; etc., Co. 
vs. Hoover, 95 Pa. 508, 513, and their punctuation is not of 
much weight: White vs. Smith, 33 id. 186, 188; Abbott's Est., 
198 id. 493, 496. But without relying upon either of these 
matters as aids to the understanding of the agreement of Sept. 
23, 1911, it seems clear enough that it was intended and effec- 
tive to give plaintiff a right, answering every definition of an 
option, (irrevocable by defendant because supported by a con- 
sideration implied by the seals as well as expressed), of calling 
upon defendant to buy back the lot adjoining 232 Clymer street 
at the price of.|2,500, and in the event of plaintiff's exercising 
that right or option in accordance with the terms of the agree- 
ment, to require defendant to buy the lot back at that price, — 
that right to be exercised and that duty to be performed "at 
the expiration of one year from" Sept. 23, 1911. In every con- 
tract under which the remedies are not mutual the time fixed 
is to be regarded as material: Westerman vs. Means, 12 Pa. 97, 
and so it is in an option: Swank vs. Fretts, 209 Pa. 625, which 
is an unilateral undertaking: ibid.; Barton vs. Thaw, 246 id. 
348. It is not necessary to review the numerous and conflict- 
ing decisions dealing with the phrase ''at the expiration of," — 
some holding that it limits a time ending with the period fixed, 
so that the thing contemplated cannot be done or required 
thereafter, — others, that it indicates a period to elapse before 
a liability is to arise or a right to be exercised, — and still others, 
that it demands action on the very day when the period expire?., 
neither before nor after. Giving it for present purposes the 
meaning which is the most favorable possible one to defendant 
it imports that plaintiff's election to exercise his right under 
the agreement must be made, and defendant's resulting liability 
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could only arise, on Sept. 23, 1912, and that a default on plain- 
tiff's part to make an adequate election on that particular day 
terminated both the right and the liability. As to any earlier 
notice to defendant of plaintiff's purpose, it is to be observed 
that the agreement calls for none, and that therefore none 
was required: Smith & Fleck's App., 69 Pa. 474, 480. Thero 
must, indeed, have been notice by plaintiff to defendant of 
his election to exercise his right: IVlcMillan vs. Phila. Co., 
159 id. 142, and that must, under the construction indicated, 
have been noticed on Sept. 23, 1912, — the inexorable rule 
being that '**no amount of hardship, or impossibility, or 
illegality will avoid the bar of a condition precedent 
unperformed:" Allegheny City vs. Ry Co., 159 Pa. 411, 419. 
Yet it is difficult to perceive any reason, either in equity and 
common sense, or upon a strict literal interpretation of the 
language in question, for denying to a positive declaration 
made by plaintiff to defendant at any time dunng the run- 
ning of the year that he, plaintiff, elected to insist, on Sept. 23. 
1912, on. defendant's repurchasing the lot, the effect of a valid 
exercise, with respect to the time mentioned in the agree- 
ment, of the right conferred on him by it, provided the determ- 
ination continued unchanged, its expression unreHnquished and 
the agreement itself unabandoned on that day. It has often 
been held (see, e, g., the recent case of F. & C. Co. vs. Harden, 
212 Pa. 96) that an oral agreement made prior to the execution 
of a written contract, touching its subject-matter and operat- 
ing down to and at the very moment of its consummation, ma\ 
be shown as contemporaneous with it, to control or qualify 
it. WJiy then should not plaintiff's letter of July 12, 1912, be 
treated as the exercise of his right or option under the agree- 
ment? Awkwardly worded, perhaps, its sense is nevertheless 
plain and unmistakable. It refers to the agreement as its basis 
and interpreter. In the light of the same, it is a distinct and 
unequivocal declaration that plaintiff elects to hold defendant 
to his promise to repurchase, that election to be effective on 
Sept. 23, 1912. If, ias in the absence (established by the ver- 
dict) of any inconsistent act or conduct in the interval is to 
be presumed, the intention to persist in the election thus de- 
clared continued, and the declaration of it held good, through- 
out, and down to and at the expiration of, the period allowed for 
making the election, every formal as well as substantial require- 
ment of the agreement in this particular was satisfied. Re- 
maining, unretracted and unquaHfied, in the defendant's hands 
on Sept. 23, 1912, it on that very day declared to him the plain- 
tiff's election to exercise his right or option under the agree- 
ment, and in so far as its effect depended upon the time fixed 
therein, bound defendant as an election when made or reiterated. 
Nor is the addition, "I will give it into your hands," etc., the 
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importation into the transaction of something foreign to the 
agreement, extending, restricting or otherwise modifying it, and 
therefore, under the doctrine of the civil laws: see Schuster, 
Princ. Germ. Civ. Law, p. 98, and in accord with several of 
the decisions first above cited, under our law also, depriving art 
election thus varying from the terms of the option of its ef- 
ficacy as such. The addition referred to was but an expression 
of willingness, a gratuitous offer on plaintiff's part, to do 
something which might in defendant's judgment serve his con- 
venience. If not acceptable to him, it was brutum fulmen, and 
upon the principle Utile per inutile non vitiatur to be disre- 
garded. 

Neither, as an election on Sept. 23, 1912, was what plain- 
tiff did incomplete because of his omission to do anything 
required of him by the agreement in order to make it effectual, 
even under the principle that what is implied in a contract is 
as much a part of it as what is expressed: Slegel vs. Lauer, 
148 Pa. 236, 244; Waslee vs. Rossman, 231 id. 219, 2-27. Not 
in express terms and not by implication does the agreement 
call for anything more from plaintiff than due notice of his 
election to exercise his right or option under it. It does not 
speak of, much less call for, a reconveyance of the lot on Sept. 
23, 1912, If it did, there might be impHed a duty on plaintiffs 
part to tender on that day a deed transferring the title to de- 
fendant, (Vankirk vs. Patterson, 201 Pa. 90), which, however, 
even then, as intimated in Corson vs. Mulvany, 49 id. 88, 99, 
would not itself be the election, or any part of it, but simply 
a consequence of it. What the agreement speaks of, gives the 
plaintiff a right to and makes obligatory upon defendant at 
plaintiff's election is a "repurchase" of the lot, which does 
not necessarily involve an immediate conveyance, — which may 
be in any form answering the demands of the statute and satis- 
factory to the parties, — and into an all-sufficient contract for 
which the agreement itself is converted by plaintiff's election 
under it, as appears by various decisions, including the very 
recent one in Barton vs. Thaw, 246 Pa. 348, 357. Consistent 
with the non-requirement of a tender of conveyance on Sept. 
23, 1912, and correspondingly inconsistent with the idea that 
such tender was an indispensable element in plaintiff's elec- 
tion, is the further circumstance that the agreement, whilst 
fixing the price at which the lot was to be repurchased, has 
nothing to say about the time or mode of its payment. No 
dout)t it must be understood that the ^'repurchase" was to be 
followed by a formal conveyance and thereupon by payment 
of the price fixed. But there is nothing to justify a holding 
that either of these things had to be done on Sept. 23, 1912. 
On the contrary, the principle in point seems to be that, 
where the time for doing something under a contract is not 
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determined by it, the law declares that it is to be done in a 
reasonable time: Dayton vs. Gunnison, 9 Pa. 347, 348; Smith 
& Fleck's App., 69 id. 474, 481, — which, there being no dispute 
as to the facts, is for the Court : Bank vs. Woodward, 18 Pa. 
357, 362 ; BaAour vs. Fullerton, 36 id. 105, 107 ; Leaming vs. 
Wise, 73 id. 173, 176 ; Swan vs. Ins. Co., 96 id. 37, 43 ; Patter- 
son vs. Graham, 164 id. 234, 241. It may be added that there 
is nothing new in the distinction between time annexed to 
the exercise of an option and of the essence of it, and time 
with respect to the performance of the contract created by 
the due exercise of the option and not material. The distinction 
is plainly made in Smith & Fleck's App., 69 Pa. 474, 481, anvi 
as plainly oibtains here. 

We have, then, in this case an option turned, on Sept. 23, 
1912, by plaintiff's election to exercise it, into a mutually bind- 
ing contract whereby defendant repurchases from plaintiff the 
lot adjoining 232 Clymef street at the price of |2,500, to be 
paid 'by defendant to plaintiff in a reasona^ble time after the 
date mentioned upon conveyance of the lot by plaintiff to 
defendant; on plaintiff's part a conveyance tendered and re- 
offered, and on defendant's part a non-acceptance of it and 
withholding of payment for a period exceeding any require- 
ments to enable him to meet his undertaking. That such a 
contract, there being no apparent change of conditions: see 
Remington vs. Irwin, 14 Pa. 143, 145 ; Tiernan vs. Roland, 
15 id. 429; Sylvester vs. Born, 132 id. 467, 470, and plaintiff 
continuing willing and ready to convey : Smith & Fleck's App., 
69 Pa. 474, 481, is susceptible of specific enforcement in equity, 
needs no demonstration. The action of assumpsit is virtu^illy 
a bill in equity: Martzell vs. Stauffer, 3 P. & W. 398, 402; 
Hindmarch vs. Hoffman, 127 Pa. 284, 288; Brown vs. Title 
& Trust Co., 174 id. 443, -147, and brought for that purpose. 
Of course, equity would not compel defendant to pay without 
a conveyance to him, and hence the verdict against him in 
this action is so conditioned. The equitable character of the 
proceeding, however, draws after it still other consequences. 
With full knowledge of the existence of the $5,000 mortgage 
covering the lot in question, the parties, in the agreement of 
Sept. 23, 1911, said nothing a'bout it. Under the doctrine of 
Cadwalader vs. Tryon, 37 Pa. 318, 322, and Wilson's App., 
109 id. 606, .609, a covenant for the removal of that incum- 
brance by Sept. 23, 1912, or at any time, cannot be written 
into the agreement as a condition of the repurchase provided 
for by it. Nevertheless, when it comes to payment the prin- 
ciple that specific performance will not be decreed where the 
result would be hardship, surprise, etc.: Graham vs. Pancoast. 
30 Pa. 89, 97;-Wistar's App., 80 id. 485, 495; Lynch's App., 97 
id. 349, 353; Rennyson vs. Rozell, 106 id. 407, 412; Friend vs. 
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Lamb, 152 id. 529, 533, would seem to indicate that equity 
would not, and that therefore this action cannot be used to, 
compel defendant to pay $2,500 for a conveyance of the lot 
subject to that lien. In accord with the teaching of Tiernan 
vs. Roland, 15 Pa. 429, 441; Sellers vs. Licht, 21 id. 98, and 
other decisions, however, this, being a remediable difficulty, 
did not destroy the obligation of the agreement of Sept. 23 

1911, or the contract created on Sept. 23, 1912, by plaintiff's 
exercise of his election. Moreover, admittedly, it has, in fact, 
been remedied by the cancellation of the mortgage. And 
hence the rule governs that in equity the decree, and conse- 
quently in an equitable action at law the verdict, are determined 
by the situation at the time of their entry: Shaw vs. Bavard» 
4 Pa. 257, 258-9. 

It seems needless to point out more specifically and in 
detail how and with what effect all this applies to the several 
propositions making /up defendant's contention and to the rules 
here for disposition. The evidence contains nothing to sug- 
gest that on Sept. 23, 1912, defendant was ready or wiUing to 
carry out his undertaking upon any sort of demand that might 
have been made upon him by plaintiff, had he been successful 
in finding defendant when he sought him on that day. De- 
fendant's subsequent conduct can only be looked upon as a 
refusal on his part. In these circumstances the defence in- 
tef-posed by him is a purely and highly technical one. It i? 
not to be denied that he has the right to set up a technical 
defence. But even as such what he has set up does not seem 
to meet the case technically considered, not to mention its 
equities. Indeed, if the controlHng principles and their bearing 
have been correctly apprehended, it would appear to follow thai 
there is no escape from a conclusion holding defendant to his 
bargain in substantial. accord with the verdict, except in one 
particular, in which it may 'be readily corrected. Not without 
having in view a possible need for such correction, the charge 
instructed the jury, in the event of their finding for plaintiff, to 
allow^ interest against the defendant from Sept. 28, 1912, tlie 
date of the tender of a conveyance. The lot being at that time 
subject to the lien of the |5,000 mortgage, defendant was not 
obliged to make payment on that day. The letter of Oct. 21. 

1912, at which date the mortgage was cancelled, was not a 
categorical demand for immediate payment. Its tenor did not 
exclude the inference of plaintiff's assent to some further delay. 
The fact that he did not at once follow it up with legal pro- 
ceedings strengthens that understanding of it and of his atti- 
tude. The institution of this suit, on the other hand, was a 
definitive demand by plaintiff for payment: Swearingen vs. Dair 
Go., 198 Pa. 68, 71. It is but fair to both parties to treat it 
as marking the point of time up to which plaintiff may and 
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beyond which he cannot be supposed to have been willing to 
indulge the defendant, and hence from which interest on the 
payment withheld by defendant should properly be allowed. 
This means a reduction of the amount of the verdict by |137.50. 
And now, Feb. 1, 1915, the rule for judgment n. o. v. is dis- 
charged; and the rule for a new trial is discharged on condition 
that plaintiff, within 10 days from this date, remit upon the 
record of this suit so much of the verdict heretofore rendered 
therein as exceeds the sum of |2,662.50, with interest thereon 
from the date of its rendition, — otherwise said rule for a new^ 
trial to be made absolute. 



FISHER vs. FISHER. 



Practloe, C. P.— Charge of Court. 

It is not error for the Court in the charge to state an undisputed 
fact with literal and substantial correctness. 

In the Court of Common Pleas of Berks County. 

No. 77 October Term, 1913. 

Verdict for defendant for $373.09. 

Rule by plaintiff for new trial. 

Thomas K. Leidy for plaintiff and rule. 

W. E. Sharman and C. H. Ruhl for defendant. 

Opinion by Endlich, P. J., December 26, 1914. — This is 
an issue in a sheriff*s interpleader to determine the title to 
personal property levied on under an execution by defendant 
against Amanda S. Fisher and claimed by plaintiffs as belong- 
ing to them. Their declaration avers that they purchased it 
from William B. Fisher, their father; and at the trial they 
insisted and endeavored to show that Amanda S. Fisher, their 
mother, never had any interest in it. Yet in order to prove 
the purchase by which plaintiffs acquired their alleged title,, 
they produced and offered in evidence a bill of sale by tjhe 
father and mother jointly to the plaintiffs, and a note given 
by the latter for the balance of the purchase price to the father 
and mother jointly. This being the basis of their claim of title 
according to their evidence, it is hardly possible to accede to 
plaintiffs' position that it was error to say, in the charge, that 
they asserted their ownership of the property *'by virtue of a 
sale of it to them ... by the father . . . and the 
mother.'' As remarked by Aldei'son, B., in Edmunds vs. 
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Groves, 2 M. & W. 042, "the pleadings are not before the 
jury, but only the issue/* Necessarily the charge deals with 
that which is before the jury, and the accuracy or inaccuracy 
of its statements of fact is to be judged of by reference to the 
evidence. So judged, the statement criticised was literally 
and substantially correct, whether the mother's joinder in the 
fcill of sale be regarded as merely formal, or whether it evi- 
denced a transfer by her of an interest in the property as part 
owner of it. The charge conveyed no instruction on that point. 
It simply declared, in accordance with the undisputed fact, 
that the plaintiffs' title was by them claimed to be derived 
tihrough a transfer to them made by the father and the mother. 
Bearing in mind the plaintiffs' denial of the mother's owner- 
ship of any part of the property,' it would have been palpable 
error for the Court to say that they claimed under a sale to 
them by the father alone ; for that would have implied a direc- 
tion to the jury to ignore the mother's joinder in it. Perhaps 
it might have been properly said that they claimed under a 
sale by him formally joined in by her, had it not been for the 
note given to both for the price. But thus completed, with 
an apparent acknowledgment of her equal right to the con- 
sideration, the transaction proved as the basis of plaintiffs' 
alleged right was clearly what the charge described it to be, — 
leaving it to the jury to find, under all the evidence, whether 
the mother's part in it was simply formal or in truth a transfer 
by her of an interest subsisting in her. The effect of the writ- 
ings themselves as evidence on this question was for the jury : 
Reynolds vs. Richards, 14 Pa. 205 ; Miller vs. Fichthorn, 31 id. 
252; McKean vs. Wagonblast, 2 Gr. 462, in connection, of 
course, on the one hand with the testimony adduced to explain 
how she came to join with her hus'band, and on the other hand 
with the very abundant evidence tending to show her previous 
interest in the property and the recognition thereof by her 
husband and sons. 

All the reasons assigned in support of this rule, except 
the criticism of the charge, just discussed, were abandoned at 
the argument. No error in this particular being apparent, — 

The rule to show cause is discharged.' 



LEININGER vs. FICHTHORN et al. 

Sales — Conditional Sales — ^Title— Unconditional Ownership-— Posses- 
sion. 

P. bought two mules at auction from Z. giving in payment a note 
endorsed by L. After the sale P. took the mules to his own farm, 
where they remained at work. A few days later P. and L. agreed in 
writing that the mules should ''remain" the property of L. until pay- 
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ment of the note by F. While in F.'s possession the mules were levied 
on by one of F.'s creditors before the note was paid. The jury found 
that L. was the owner of the mules under a charge which instructed 
th«m that "if there was an arrangement between F. and L. that upon 
L-'s signing the note the muleg were to be his, then that arrangement 
is binding upon the parties and settles this controversy." On a rule 
for a new trial, Held, that it was necessary to satisfy the Jury that 
there was a real acquisition of positive and unconditional ownership 
by Li. in good faith, with such possession by or for him as could 
reasonably be expected under the circumstances. 

In the Court of Common Pleas of Berks County. 

No. 38 Fe^bruary Term, 1914. 

Verdict for plaintiff. Rule by defendant for new trial. 

S. H. Hoverter and Charles H. Tyson for James L. Ficht- 
horn, one of the defendants, and rule. 

Dumn & Schaeffer for plaintiff. 

Opinion by Endlich, P. J., December 26, 1914.— This is 
a controversy involving the ownership of a pair of mules. 
They originally belonged to one Zechman. By him they w^ere 
put up for sale at a public auction and bid in by Fisher. Having 
neither the cash to pay for them nor an acceptable note to 
offer the vendor, Fisher was refused delivery. Thereupon 
he got the plaintiff to go on a note with him for the price of 
the mules, took the note to the vendor and got the mules, 
taking them to his own farm. A few days later the plaintiff 
and Fisher executed a paper evidencing an arrangement be- 
tween them (which the verdict, judged by the charge, finds 
to have accorded with their understanding when the note was 
made) that the mules were to 'Vemain'' the property of plaintiff 
until payment of the note by Fisher. They wxre left in the pos- 
session of Fisher, who fed and worked them They were in his 
possession when levied on by Fichthorn, a creditor of Fisher's, 
before the note was paid by plaintiff'. The latter, upon the 
basis of the above facts, claims to be the owner of the mules, 
and the jury so found him to be, under a charge which in- 
structed them that ''if . . . there was an arrangement 
between Fisher and Leininger . . that upon Leining- 

er's signing the note the mules were to be his, then that ar- 
rangement is binding upon these parties and settles this con- 
troversy," and the verdict must be for plaintiff. This instruc- 
tion, among other matters, is assigned as error, and a careful 
consideration of the case leads to the conclusion that it was 
error. 

If in the delivery of the mules Zechman had dealt with 
Leininger as the purchaser, an arrangement between T.eininger 
and Fisher amounting to a bailment with an option to buy 
might have been controlling: see Kestner & Lauer vs. Ciear 
Co., 4 Distr. R. 479, and cases there cited. It may be 'gathered 
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from the evidence that the conditions of the Zechman auction 
called for payment in cash or by a note. A sale of that sort 
is conditional and a failure to tender either money or security 
leaves the property in the vendor: Mervine v. Arndt, 33 Pa. 
Super. Ct. 333. Hence Zechman, after the auction, was in a 
position to sell the mules to Leininger and thereby make him 
their owner beyond the possibility of dispute. But he might 
waive the right to treat the sale to Fisher as null: Freeh vs. 
Lewis, 218 Pa. 141, and prima facie the acceptance from him 
of the note of Fisher and Leininger and the delivery of the 
mules to the former constituted such waiver, and designated 
Fisher as the purchaser and owner of the mules. Thereupon 
the question of Leininger's interest in them depended upon 
the agreement between Fisher and J^eininger and what they 
did in pursuance of it. That they intended to put the right 
of property in the mules into Leininger until the note should 
be paid by Fisher is plain enough, and as between them prob- 
ably controlling. But, however plain and effective so far as 
they are concerned, that intention alone was not con- 
clusive as against Fisher's creditor. Even under such ad- 
vanced decisions as Davies vs. Oxenreider, 43 Pa. Super Ct. 
501, it was necessary to satisfy the jury that there was a 
real acquisition of positive and unconditional ownership by 
Leininger, in good faith, with such possession by or for him 
as could reasonably be expected under the circumstances. 
The instruction complained of seems justly open to the criti- 
cism that it ignored this requisite; and in the light of the 
decision of the Supreme Court in the very similar case of 
Shaeffer vs. Zech, 14 Atl. 405, the verdict rendered under that 
instruction cannot be sustained. 

The fact that the cause will h^ve to be retried makes a 
detailed discussion of the evidence undesirable at this time: 
McKnig-ht vs. Bell, 135 Pa. 358, 373. Nor is there any need 
for passing upon the other reasons assigned in support of this 
rule. 

The rule to show cause is made absolute. 



COMMONWEALTH to use, etc., vs. SCHOELKOPF. 

Practioe, O. P.— Assumpsit Upon a Reoognizance-— Defences. 

In an action of assumpsit upon a recognizance entered into by the 
defendants to secure the payment of a weekly aUowance for the sup- 
port of a wife, the proper practice is to enter judgment for the Com- 
monwealth for the full penalty, liquidate the arrearages from time 
to time, and issue execution for the amount so liquidated and not for 
the whole amount of the penalty. 
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The only defence that can be sfuccessfully interposed in such an 
action is either release or payment in conformity with the Court's 
decree. 

In the Court of Common Pleas of Berks County. 

No. 31 November Term, 1914. 

Rule by plaintiff for judgment for want of a sufficient 
affidavit of defence. 

Joseph R. Dickinson, County SoHcitor; Harvey F. Heinly^ 
District Attorney, and Thomas K. Leidy for plaintif? and rule. 

William J. Rourke for Emma Schoelkopf, one of the de- 
fendants. 

Opinion by E-ndlich, P. J., December 26, 1914. — This is 
an action of assumpsit upon a recognizance in $300 entered 
into by the defendants to secure the payment by P. Schoelkopf, 
under a decree of the Q. S., of a weekly allowance of $2.50 
for the support of his wife. The affidavit of E. Schoelkopf, 
the surety, sets up certain matters connected with the manner 
in which sfhe became a party to the recognizance, whose avail- 
ability as a defence is disposed of by what was said in Com. 
vs. Schoelkopf, 7 Berks Co. L. J. 11, denying her application 
on the same grounds to be released upon surrender of the 
principal, etc. It further alleges that the affiant from time to 
time paid various sums, aggregating $129, on account of her 
principal's liability under the decree made against him, asks 
credit for that amount upon the recognizance, and avers her 
willingness to pay the balance. It is, however, by no means 
clear how this matter can be considered on the rule for judg- 
ment now before us. It has been decided that, in a sci. fa. 
sur recognizance in a desertion case, the proper practice is to 
enter judgment for the Commonwealth for the full penalty, 
liquidate the arrearages from time to time, and issue execution 
for the amount so liquidated and not for the whole amount 
of the penalty: Kiehl vs. Com'th, 18 \V. N. 505, per Sterrett, J. ; 
Com. vs. Seiders, 1 Distr. R. 264; Com. vs. RufI (No. 1), 3 id. 
561. No reason is suggested why a different rule should obtain 
where the action is asumpsit, as it may be; Com. vs. Snyder, 
1 Pa. Super. Ct. 2S6. Applying the same rule, the question 
of how much is collectible from the surety under her dbliga- 
tion does not arise at this time, and hence her averments on 
that subject cannot stand in the way of judgment for the 
Commonwealth. Indeed in the light of such decisions as Poor 
Dir's vs. Dungan, 64 Pa. 402; Com. vs. Gracey, 96 id. 70; 
Xander vs. Com'th, 102 id. 434; Miller vs. Com'th, 127 id. 122; 
Flirst & McCormick vs. Avers, 2 W N. T22, it is difficult to 
conceive how, in an action of this kind, any defence can be 
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successfully interposed except release or payment in con- 
formity with the order of the Q. S. 

The rule to show cause is made absolute. 



PENNSYLVANIA RAILROAD COMPANY vs. CITY OF 

READING. 

J*ractice, C. P. — ^Trial — ^Remarks of Court — ^Allowance of Exception 
nunc pro tunc. 

No objection whatever having been made to a ruling or remark 
of the Court during the trial, an exception cannot after verdict be 
granted in respect to it, in the absence of assent to it by the opposing 
party. 

In the Court of Common Pleas of Berks County, 

No. 59 March Term, il913, and No. 62 March Term, 1913. 

Rule by plaintiff for allowance of exception nunc pro tunc, 

Cyrus G. Derr for plaintiff and rule. 

Wellington M. Bertolet, City Solicitor, and Joseph R. 
Dickinson, County Solicitor, contra. 

Opinion by Endlich, P. J., January 23, 1915. — These rules 
were entered upon plaintiff's applications, made shortly after 
verdicts rendered, to note exceptions nunc pro tunc to 
certain language used by the Court at the trial of the causes, 
in sustaining plaintiff's objection to an offer of evidence by 
defendant, which language was not at the time or at any time 
during the progress of the trial objected to or criticised by 
plaintiff. The same language was relied upon by it as one of 
its reasons for asking new trials. As such it has been fully 
stated and considered in the opinion reported in 7 Berks Co. 
L. J. 70, discharging the rules for new trials. What was there 
said concerning its significance and possible effect upon the 
jury is confirmed by a re-examination of its tenor, context, etc., 
and none of these matters call for any further discussion at 
this time. Assuming the plaintiff's need of exceptions in order 
to enalble it to avail itself of its complaint in this particular 
on appeal, it may be freely confessed that the desire on the part 
of this court to facilitate the review of its action upon every 
ground on which a party conceives himself to have been injured 
thereby, has converted the consideration of the applications 
into an earnest search for some way of granting them. The 
conclusion that there is none, without flying in the face of 
the authorities which are unmistakable and binding, has been 
reached with a measure of regret. Once reached, however. 
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it is of course controlling. We have no more right to allow 
an exception where it is not lawful to do so than we have to 
refuse one where it may be properly demanded. 

The general rule that an exception to something occurring* 
at the trial of a cause at law must, in order to be grantable at 
all, be asked for at the trial and before verdict, is in Penn- 
sylvania at least as old as Morris vs. Buckley, 8 S. & R. 211. 
There may possibly, under Dook vs. Hart, 7 W. & S. 172, 
and under sec. 2, Act 11 May 1911, P. L. 279: see Com. vs. 
Duflfy, 49 Pa. Super. Ct. 344, be such a thing as granting an 
exception to the charge of the Court after verdict, without 
previous request therefor, — more particularly where this is 
done under an agreement of the parties assenting thereto, 
(as, e. g., in Pool & Son vs. White, 175 Pa. 459), thereby 
waiving the right to question its vitality and treating the case 
as if the objection had been made; or where, as in Collins vs. 
Leafey, 124 Pa. 203, the exception taken before verdict had 
been mislaid. 'It may also be noted that, in Hill vs. Egan, 
160 Pa. 119, the allowance of an exception nunc pro tunc is 
suggested as permissible where, under an erroneous practice 
generally supposed to be sanctioned by a decision of the Su- 
preme Court, the request for an exception at the proper time 
had been omitted as unnecessary. But with these qualifica- 
tions it may be safely said that there is no case in which it 
appears as a fact that no objection was made at the trial to a 
particular thing and yet an exception thereto, if subsequently 
allowed, was approved and held efficacious. It is not material 
here to consider whether there may not be occasions when, 
an objection having been duly made but the securing of a 
formal exception overlooked, the latter is lawfully noted later 
on, nunc pro tunc. The question here is whether, no objection 
whatever 'having been made to a ruling or remark of the Court 
during the trial^ an exception can after verdict be granted in 
respect to it, in the absence of assent to it by the opposing 
party. To that question there seems to be no room for any but 
a negative answer. 

A trial by jury takes place in pais, and beyond the calling 
of the jury and its verdict (or non-suit, or other equivalent of 
the action of a jury) nothing that occurs in the course Of the 
trial goes upon the record unless put there in accordance with 
express statutory provision : Council vs. O'Neil, 154 Pa. 582, 
585. The statutory method is by exception ; and the primary 
office of an exception, therefore, is to bring upon the record 
that which otherwise would not appear and hence could not 
be reviewed: ibid.; Meese vs. Levis, 13 Pa. 384, 385; Janney 
vs. Howard, 250 id. 535, 542 (not affected on this point by 
subsequent criticisms and qualifications) ; Smith vs. Publ. Co., 
178 id. 481, 498; Com. v. Ramsey, 166 id. 642, 644; Curtis 
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VS. Winston, 186 id. 492, 496. However this significance of 
it may be deemed affected by recent legislation, it has yet 
another a:nd important function, which has not been dis- 
turbed, — ^that of immediately calling the trial judge's atten- 
tion to the fact that his ruling, etc., is not acquiesced in and 
thereby affording him an opportunity of prompt reconsidera- 
tion, correction or modification, instead of suffering the trial 
to proceed on the assumption of acquiescence and after verdict, 
unsatisfactory to one of the parties, being called upon to 
undo the whole and retry the case if it appear that error 
(though susceptible of waiver) was committed: Fornof vs. 
Wilkinsburgh, 238 Pa. 614, 620. And with palpable reference 
to this latter function of the exception, even the Act 11 May, 
1911, P. L. 279, in sec. 1 required that an exception, in order 
to be of right, should be requested immediately: ibid. The 
amendment of that enactment: Act 5 June 1913, P. L. 421, 
if of any force or vitality, obviously has reference to the noting 
of exceptions (by the stenographer, not by the Court) in 
favor of the party ruled against, and does- not deal with the 
right of a party in whose favor the ruling was made to com- 
plain of the language in which it was couched or any ot)- 
servation by the Court incidental to it. In such case, there- 
fore, for more reasons than it would be profitable to ^num- 
erate, the old rule still applies that an exception must be re- 
quested at the time; and manifestly such request, indeed^the 
noting of any exception, whether by the Court or by a sten- 
ographer, and w'hether at the trial or afterwards, presupposes 
an oibjection as its foundation. Consequently it remains the 
law, and cannot be otherwise, that the indispensable basis of 
an exception with respect to matter of that kind, howsoever 
and whensoever put upon the record, is an o'bjection made 
to the action or language to which it relates at the time when 
it occurred : Wheeler vs. Winn, 53 Pa. 122, 126. The noting 
of an exception is thus a certification that such and such a 
ruling, remark, or the like, was at the time objected to by 
the exceptant. By what moral or legal right can a Court 
or judge so certify what in fact is not true? And what 
efficacy could justly be attributed to such certification contrary 
to the fact? It cannot be pretended that the certificate could, 
legally, make that a fact which is not a fact. Even the Legis- 
lature cannot do that: Edward's App., 108 Pa. 283, 290. As 
was said in Guillou vs. Redfield, 205 id. 293, 296, where the 
Court was after non-suit asked, and refused, to grant an 
an exception to the striking out of certain testimony where 
none had been asked at the time, — "the Court could not 
properly put upon the record something* that did not occur 
at the trial." And if it did so, its action would be inefficacious : 
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Com. vs. Van Horn, 188 Pa. 143, 160 (see also U. S. vs. 
Carey, 110 U. S. 51). 

Nor is the question raised by these applications to be 
viewed as one exclusively between the Court and the applicant. 
It is in a much more important sense, indeed essentially, one 
between him and the defendant. Even with respect to a 
party's attitude towards the charge of the Court, it was said 
in Meese vs. Levis, 13 Pa. 383, 385, "the other party has a 
right to know, before the rendition of the verdict, what it is 
his' antagonist makes objection to.'' A fortiori is he entitled 
to know that what the Court says in stating its reasons for a 
ruling made by it is deemed objectionable, so that he may be 
in a position, if need be, to ask for its modification or with- 
drawal. But the effect of the failure of plaintiff to object to 
the language criticised has been discussed in the opinion al- 
ready referred to upon the applications for new trials, and 
does not require further comment,— beyond calling attention 
to the fact that, the ruling of the Court in this instance being 
upon the record by virtue of the exception granted at the 
time to the defendant, the absence of an objection by plaintiff 
to the language is the material point. 

The result compelled by the principles stated and the de- 
cisions' cited, to which many others of like import mig'ht be 
added, as is above announced, that, however, reluctantly. 

In each of the above entitled cases, the rule to show cause 
is discharged. 



THE FRANCIS PEROT'S SONS MALTING COMPANY 

vs. ZERR. 

liandlord and Tenant — Amicable Action in Ejectment — ^E^iction — 
Right to Recover Rent for Balance of Term. 

Where under the terms of a lease the landlord has the right upon 
the breach of a covenant not to remove g"oods from the premises to 
enter judgment for rent for the balance of the term, to collect the 
same and also to terminate the lease, as well as the right to enter an 
amicable action and judgrment in ejectment upon condition that he 
first cause to be filed in such action an affidavit setting forth the facts 
necessary to authorize the entry of such judgment in accordance v^ith 
the terms of the lease, the landlord cannot evict the tenant and then 
sue for the rent for the balance of the term without showing that the 
dispossession was in accordance with the terms at the lease. 

In the Court of Common Pleas of Berks County. 

No. 77 Octoiber Term, 1912, J. D. 

Verdict directed for defendant. Rules by plaintiff for new 
trial and for judgment n. o. v. 
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J. Milton Miller and Edwin S. Dixon for plaintiff and 
rules. 

John K. Hahn for defendant. 

Opinion by Wagner, J., February 1, 1915. — This case 
iirst came before us upon a rule to show cause why judgment 
should not be opened and the defendant let into a defence. 
We made the rule absolute upon the ground that the eviction 
of the defendant in plaintiff's ejectment proceedings taken 
to No. 46 November Term, 1912, was illegal and that there- 
fore the rent ceased from the date of this eviction. See The 
Francis Perot's Sons Malting Company, Inc., vs. Zerr, 5 Berks 
Co. L. J. 301. The question to be determined at the trial then 
was what rent, if any, was due from defendant to plaintiff 
under the terms of the lease and the evidence submitted. We 
directed a verdict in favor of the defendant upon the ground 
that the undisputed evidence showed an eviction, and that 
consequently no rent was collectible for the period subsequent 
to the date of the eviction. 

Plaintiff offered the lease in evidence wherein, in Para- 
graph 1, we find this provision : ' 

"Should the lessee at any time during the continuance 
of this lease and without the written consent of the said 
lessor first had and obtained, remove or attempt to remove 
or in any way indicate an intention to remove the goods and 
effects 'OUt of or off the demised premises, without having 
first paid and satisfied the said lessor in full for all rent which 
shall become due during the full term of this lease, or desert 
or vacate said premises ^ p^ ^ ^ then and in such case 
the whole rent for the balance of the term of his lease 

* * * H: shall become due and payable and the said lessor 
may proceed by landlord's warrant or other process to dis- 
train and collect the unpaid balance of the whole rent 

* * "^ ''^ in the same manner as if by the conditions of 
this lease the whole rent for the whole term was due and 
payable in advance.'' 

It was admitted that the defendant had removed at least 
a part of his goods from the premises without the written 
consent of the lessor. Under the lease the unpaid balance 
of the rent, to wit, $3350, was due and payalble upon the hap- 
pening of this contingency. As a defence to this the defendant 
offered in evidence Praecipe for Summons in Ejectment, No. 
46 November Term, 1912, Appearance of Defendant and 
Waiver of Service of Writ and Confession of Judgment, (the 
appearance being, as was stated, by virtue of the Warrant of 
Attorney in the Indenture of Lease filed in said case), and 
Praecipe for Writ of Habere Facias Possessionem, with the 
"writ and return of the Sheriff, which return states that: 
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"By virtue of this writ, on the 31st day of October, 1912, 
I caused the within named Plaintiff to have possession of the 
premises within descrJbed with the appurtenances. 

"Nov. 7, 1912, costs paid by plaintiff. 

"So answers 

(Signed) "THOMAS G. WERLEY, 

"Sheriff.*^ 

It as also admitted that the plaintiff had continuous pos- 
session since October 31, 191^, the time the sheriff turned 
the premises over, until the time of trial. 

Paragraph 8 provides as follows: 

"It is. further agreed that if the said rent shall at any time 
be in arrear and unpaid or if lessee shall fail to comply .with 
any other of the covenants, terms or conditions of this lease 

* * * * this lease shall, at the option of the lessor, cease 
and absolutely determine without any right on the part of 
the lessee to save the forfeiture by payment of rent due or 
by other performance of the condition or conditions thus 
violated * * * * and when this lease shall be so deter- 
mined by condition broken * * * * j^ shall and may be 
lawful for any attorney immediately thereafter as attorney 
for lessee, at the sole request of the lessor, to sign an agree- 
ment for entering in any competent court, an amicable action 
and judgment in ejectment to any term then past or present 

* * * * against lessee and all persons claiming under 
lessee * * * * ^nd also confessing judgment for all rent 
due under the provisions of this lease, together with costs 
and an attorney's commission of ten per cent. * * * :ic 
for w'hich this shall be a sufficient warrant; and thereupon 
a writ of habere facias possessionem may issue forthwith 
***'*' Provided said lessor shall first cause to be filed 
in such action an affidavit made by it or by some one in its 
behalf, setting forth the facts necessary to authorize the entry 
of such judgment according to the terms of said lease. 

* * * * No such determination of this lease, nor taking 
or recovering possession of the premises or issuance of said 
fieri facias shall deprive lessor of any other action against 
lessee for possession for rent, or for damages." 

Counsel for plaintiff claims that under these terms of 
lease plaintiff had the right upon the breach of covenant both 
to enter judgment for the rent for the balance of the term, to 
collect the same and also to terminate the lease. Assuming 
that this is correct, yet when the defendant showed an evic- 
tion, and plaintiff admitted that since then the premises had 
been in its possession, it was incumbent upon the plaintiff to 
show that this dispossession was in accordance with the terms 
of the lease. If it did not, then under the principles as stated 
in McSorley vs. Allen, 36 Pa. Sup. Ct. 371, 273; Gibson v. 
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Earlirir^g, 48 Pa. Sup. Ct. e566; Oakford et al. vs. Nixon et al., 
1'^ I^s. St. 76; Hoeveler vs. Fleming & Co., 91 Pa. St., 322; 
'^^nrp^^^y et al. vs. Marshell, 179 Pa. St. 516; 24 Cyc. 1150, 
the x-^-^^ ceased from the date of such eviction. 

Tl^ lie 8th Para^aph of the lease provides, after the provis- 
^^^ fcz^x an amicable action and judgment in ejectment, that: 
**Said lessor shall first cause to be filed in such action 
^^ ^flEidavit made by it or by some one in its behalf setting 
w^tVi -the facts necessary to authorize the entry of such judg- 
^^^t: according to the terms of said lease, of which facts such 
a^^a^-vrit shall be conclusive evidence; and if said affidavit 
^'^^ll Have annexed thereto a true copy of this lease (of the 
^^^^racy of which copy said affidavit shall be conclusive evi- 
^^tvce) , it shall not be necessary to file the original as a warrant 
^*^ A^ttorney, any law or rule of court to the contrary notwith- 
standing. 

To sustain plaintiff's position it had to prove that the 
lessor had made this affidavit as required to sustain the action 
in ejectment. As it did not attempt to do this, the presump- 
tion would be that this required affidavit either did not exist, 
or that it did not show a cause of action upon which to found 
the amicable action in ejectment. The fact, however, as de- 
veloped in the rule to open the judgment, is that an affidavit 
was filed on October 29, 1912, at 2.36 p. m., to NTo. 46 Novem- 
ber Term, 1912, which affidavit is similar to the one filed in 
this case. It states this alleged violation as the ground upon 
which the action of ejectment is founded: 

"That in violation of the terms and conditions of said 
lease, which covenants: 

*Should the lessee at any time during the continuance 
of this lease and without the written consent of the said 
lessor first had and obtained, remove or attempt to remove 
or in any way indicate an intention to remove the goods and 
effects out of or off the demised premises, without having 
first paid and satisfied the said Lessor in full for all rent which 
shall become due during the full term of this lease, or desert 
or vacate said premises,' 

"And said lessee further covenants that 
Then and in such case the whole rent for the balance 
of the term of this lease or any extension or continuance 
thereof shall become due and payable and the said Lessor 
may proceed by l^andlord's warrant or other process to dis- 
train and collect the unpaid balance of the whole rent, together 
with costs, attorney's commission, bills for gas and electric 
current, and for taxes, water rents and assessments and cost 
of fire insurance, in the same manper as if by the conditions 
of this lease the whole rent for the whole term was due and 
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— . . . 

payable in advance and the unpaid balance of the whole rent 
for the full term shall be first paid out of the proceeds of 
such assignment or sale; provided, however, that in case of 
a judicial sale the same shall not exceed the rent for one full 
year.' '' 

What is here alleged as the terms and conditions of the 
lease are not an agreement, as we view it, between the plain- 
tiff and defendant not to remove its goods from the premises. 
It does not bind lessee not to remove his goods, but merely 
provides that in case of the contingency of the removal of the 
goods without a written permission, that then the entire rent 
shal become due and payable the same as if payable in ad- 
vance. The purpose of the writing is to furnish the con- 
clusive evidence of the consent to remove so that in case of 
the removal of lessee's goods this writing would furnish the 
evidence to determine whether or not, by reason of the re- 
moval, the whole rent became payable in advance. Even then 
had the affidavit upon which the amicable action in ejectment 
was founded been offered in evidence, it would not have 
shown this necessary authority for the action, — that is, a 
covenant and a breach thereof. 

Rules for new trial and for judgment n. o. v. are dis- 
charged. 



STROMAN vs. PENNSYLVANIA RAILROAD COM- 

PANY. 

Negligence — ^Railroads — Grade Crossing Collision Between liOComotiTe 
and Wagon. 

In an action against a railroad company to recover damages for 
personal Injuries sustained by the plaintiff in a collision between a 
locomotive and a wagon on which the plaintiff was riding, the case 
is for the jury where the evidence tendsf to show that plaintiff stopped, 
looked and listened at a point about 150 feet from the railroad cross- 
ing where his view was Obstructed by the breastworks of a dam and 
by a shed on a property next to the railroad; that after thus stopping 
he proceeded on toward the crossing and stopped, looked and listened 
again at a point from 25 to 30 feet distant from the nearest rail of 
the track; that at the point where he stopped a second time he had a 
view along the track in the direction from which the engine came for 
a distance from 500 to 700 feet, although his view was partially ol>- 
structed by an evergreen tree, a grape arbor and a leafless maple tree; 
and that plaintiff, not seeing or hearing a train, started over the tracks 
with the result that the engine struck his team where the shafts are 
fststened to the body of the wagon. 

In the Court of Common Pleas of Berks* County. 

No. 123 August Term, 1914. 

Action in trespass. Verdict for plaintiff for $2,000. Rules 
by defendant for new trial and for judgment non obstante 
veredicto. 
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Cyrus G. Derr for defendant and rules. 
William B. Bechtel for plaintiff. 

Opinion by Wagner, J., February 1, 1915. — The plaintiff, 
on January 2, 1914, whilst driving with a baker wagon, to 
which were hitched two horses, over a. grade crossing near 
Cupola, was struck by defendant's train, and received injuries 
for damages on account of which this suit was broug'ht: The 
jury returned a verdict in favor of the plaintiff for $2,000. 
Upon the application of defendant's counsel a rule was granted 
to show cause why a new^ trial should not be granted, and 
also a rule for judgment n. o. v. 

Defendant's counsel at the argument of this case and also 
in his written brief submitted stated: "The defendant now, 
if the Court permits, waives his motion for a new trial, thus 
leaving the motion for a judgment for the defendant n. o. v. 
as the only matter to be discussed and decided." This re- 
quest is granted, which leaves only the motion for judgment 
n. o. V. to be considered. 

The basis of this motion is the refusal of the Court to 
affirm defendant's first, third and fifth points, which, if af- 
firmed, would have taken the case away from the jury. 
These points are: 

"1. It was the plaintiff's duty immediately before driving 
upon the railroad, to stop, look and listen for the approach of 
trains, and if he could not see the track from any point on 
the public road before reaching the rails, it was his duty to 
go upon the track itself and look and listen before attempting 
to drive his team across. 

"3. The plaintiff having admitted when upon the witness 
stand that he stopped at a point between twenty-five and 
thirty feet from the railroad track and looked in the direction 
from which the train was coming, but that his view was 
partially obstructed by intervening objects and that if he had 
got off his wagon and gone forward he could have seen the 
train and avoided the accident, but did not do so, the verdict 
must be for the defendant. 

"5. The verdict must be for the defendant." 

From the first two of these points it will be seen that the 
basis for defendant's contention for judgment n. o. v. is that 
the evidence in this case was that from the place, 25 to 30 
feet away from the crossing, where the plaintiff stopped, 
looked and listened for the approach of trains, and also from 
that point to the crossing the view of the tracks was partially 
obstructed by intervening objects, and that this case therefore 
presented such an admitted state of facts that it was the duty 
•of the plaintiff, before attempting to cross, to get off his 
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wagon and walk forward immediately to, if not upon the very 
tracks of the defendant to look for an approaching train. 
That since he admittedly did not do this he was guilty of 
contributory negligence. 

This requires us to examine the evidence given upon the 
question bearing upon what yjew the defendant had when, 
as he stated, he stopped, looked and listened the second time 
for an approaching train, that is, from 25 to 30 feet from the 
north rail, and also what view he continued to have when, 
as he further states, after he again started he continued to 
look in a westwardly direction, from which the train came, 
until he was upon the track and was struck by the engine. 

His testimony was that he first stopped, looked and 
listened at a distance about 150 feet back from the crossing, 
but that he was in a hollow and it was obstructed by the 
breast works of a dam and by a shed on a property next to 
the railroad. He then stated that after thus stopping he 
proceeded further on towards the crossing, and that when 
he got a good view he stopped, looked and' listened. This 
point was 25 to 30 feet distant from the nearest rail of the 
track. His further testimony is (N. of T., p. 1) : 

''Q. You say when you got to a point between 25 or 30 
feet of the crossing there you could see. What kind of a 
view did you have there? How large was your view? A. It 
was supposed to be 500 feet,, about. 

''Q. What is that? A. I would suppose it to be about 
500 feet. 

''Q. Down from there about 500 feet could you see the 
track? A. I couldn't see the track, but along the track." 

From this he evidently meant he could see the rail, but 
along the track, as is indicated from his other testimony, 
from the testimony of defendant's civil engineer, George B. 
Sc'hroyer, and from Exhibit '*A," a picture taken by A. W. 
Askew, one of defendant's witnesses, in the winter time, of 
the view west from the point where plaintifi' claims that he 
stopped. On p. 5, N. of T., this question was asked by the 
Court : 

''Do I understand from the place he stopped the second 
time until he got upon the track, that his view to the right 
was o/bstructed for that distance?" 
'To which his counsel answered: 

''Partially obstructed." 

Plaintiff was then asked: 
, "Q. Fully obstructed or partially obstructed? A. By an 
evergreen tree and a grape arb6r. 

"Q. Partially obstructed? A. Yes, sir." 
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Counsel for defendant claims that at some portion of this 
distance from the. 25 feet to the tradk the view was totally 
obstructed. That is, the word "partially'' as used by plaintiff 
referred to a total obstruction for part of the distance, in- 
stead of merely a partial obstruction by intervening objects 
of that distance or part thereof. 

What the plaintiff meant was for the jury, to be deter- 
mined by the light shed 'upon it by the other testimony in 
the case. On page 10, N. of T., when questioned: 

*'What do you mean by partially obstructed?"- 

He answered (N. of T., p. 11) : 

''Well, the evergreen tree, the grape arbor, and this maple 
tree." 

These three objects are plainly seen on Exhibit *'A." 
The maple tree is entirely stripped of leaves. The grape 
arbor shows but the uprights and cross bars with the leafless 
vines, and the evergreen tree is in such a^ position that it is 
evident at once from this Exhibit that he could not have 
meant a total obstruction of view, but only such a partial 
obstruction as is shown by this Exhibit. As throwing light 
upon his meaning we also have the testimony of defendant's 
civil engineer (p. 52), when defendant's counsel put these 
questions : 

"Q. You have a point marked 28 feet from the track. 
What view is there to the west there? A. From that point 
there is a clear view of 700 feet of the track. 

'*Q, A clear view. What do you mean by a clear view? 
You don't mean you could see the whole of it? A. I mean 
to say that at that point you would be able to see an object 
on the track 700 feet from the crossing, see any object oA 
the track 700 feet from the crossing." 

''Q. I show you Exhibit 'A.' (Handing to witness). Is 
that or is it not substantially the view that you would have? 
That photograph is said to have been taken at a point 25 feet 
from the track. A. That is substantially the view vou would 
have." 

Also, on cross-examination, on page 53 : 

"Q. You have undertaken to represent a clear point of 
view on here to the west to the extent of 700 feet ? A. Yes, sir. 

;;< :)£ ^: ^ iji 

"Q. Twenty-eight feet from the middle there is a clear 
point of view 700 feet up there? A. Yes, sir, measuring along 
the track." 

Defendant's own evidence therefore is that there is a 
clear view along the track for a distance of 700 feet. The 
plaintiff stated that there is a clear view from the point 
wf^here he stopped for a distance of about 500 feet, and even 
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though in some portions of the testimony it may appear that: 
there is a contradiction of this, the fact as to what the view- 
actually was, was for the jury: Danko vs. Pittsburgh Rys. Co.,, 
230 Pa. St. 295, 298. The evidence does, therefore, not show 
a state of facts, that is, a total obstruction by a building or- 
a hedge, as are made the basis of the rules established in. 
Kinter vs. Penna. Railroad Co., 204 Pa. St. 497 ; Dryden vs. 
Penna. R. R. Co., 211 Pa. St. 620; Craig vs. Penna. R. R. Co.,, 
243 Pa. St. 455, 456, and Follmer vs. Penna. R. R. Co,. 24G. 
iPa. St. 367, cited by defendant's counsel, where it is stated 
that a person about to cross the tracks is obliged to get off" 
his team and walk to the tracks or upon them so that he can 
get a view which otherwise could not be had. Great stress - 
has been laid by defendant's counsel as to the place where 
this plaintiff stopped. If his view was only thus partially 
obstructed, and if an object upon the track could be seen along 
this track for a distance of 500 to 700 feet, then it became a 
question for the jury whether this was a proper place from 
the surrounding circumstances, for this plaintiff to stop. 

Defendant claims that it was the **plaintiff's duty to stop,, 
look and listen immediately before crossing," and in support 
of this cites Lehigh Valley Railroad Co. vs. Brandtmaier^ 
113 Pa. St. 610, and Ellis vs. Railroad Co., 138 Pa. St. 506. 

The testimon}^ was that from the place where the plaintiff 
sat in his wagon when he stopped, looked and listened, to the. 
nearesit rail, was between 25 and 30 feet, and that the distance 
from where he sat to the horses' heads was 14 feet. This 
would leave a distance of 11 to 16 feet from the horses' heads 
to the nearest rail. He was not obliged to stop with his horses'" 
heads right at the rail on account of the danger from the 
prcybable fright of the horses. In Lehigh Valley Railroad Co. 
vs. Brandtmaier, supra, the Court upon this question says- 
(p. 618) : "No one ever supposed, and this Court has cer- 
tainly never said, that a traveler's duty to stop, look and 
listen can only "be performed at the exact instant when his 
horses' heads are at the rail. No man of ordinary discretion 
would drive his team directly up to a railroad track, upoa 
which trains may momentarily be expected to pass, and whilst 
in that dangerous place stop and look and listen for the ap- 
proach of trains immediately before crossing in any literal 
or absolute sense. No team of horses, gentle or otherwise,, 
could be restrained in such a position during the passage of 
a train. This rule, which has been recognized as imperative,, 
is a reasonable one, and is entitled to a reasonable construc- 
tion." The mere fact then that under this evidence this plain- 
tiff did not stop right at the rail would not convict him of 
contributory negligence. 
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The negligence proven in this case was that the engineer 
or employees had failed to blow the whistle or to ring the beil 
at the approach to the crossing. Plaintiff claimed this should 
have been done, especially in view of the rate of speed at 
which the train was traveling. This rate by defendant's wit- 
nesses was testified by some to be 15, by others from 15 to 18, 
and by one at 18 miles per hour. One of plaintiff's witnesses, 
Charles Collins, stated that h^ wsls at)out 150 yards away 
from the railroad, saw the train pass on this morning, and 
that it was going about 60 miles an hour. Elmer Hughes, 
-a farm boy, age 16, testified that he was on a straw stack 
throwing down straw when he saw the train, and when cross- 
examined by defendant's counsel, he answered as follows to 
the questions put to him (N. of T., pp. 39, 40) : 

**Q. What reason have you got for your being interested 
in it? Why should you stop your work to watch that train? 
A. Because the train was running so fast. 

*'Q. You could see it was running fast a quarter of a 
mile off, could you ? A. Yes, sir. 

"Q. You had seen it run fast before, hadn't vou? A. Not 
that fast. 

"Q. Not that fast? A. No, sir." 

Frank Clouner, a boy, who was with Hughes, when asked, 
on cross-examination (p. 41), how it came that he was "inter- 
ested to see whether that whistle was sounded?" answered, 
^T took notice that it was running so fast." And when fur- 
ther questioned, 'Tn what respect did it differ in appearance?" 
■answered, '*It never went as fast before." Park Bewley stated 
that it was going fast, but he could not say how fast. John 
Hughes testified (p. 44) : 

"Q. You had no reason to pay particular attention to that 
train that morning, had you? A. Yes, sir. 

"Q. What was it? A. Running extraordinarily fast." 

Even defendant's witness, George M. Boyer (p. 92), tes- 
tified : "It was moving faster than it had been, a little faster 
than it had been before, but it wasn't running any 65 miles 
an hour." As far as the evidence showed, plaintiff's witnesses 
were disinterested. Their testimony was to be considered in 
<:onnection with that of defendant's witnesses as to speed, 
all of whom were defendant's employees, and therefore in- 
terested witnesses: Ellis vs. Railroad Co., supra, p. 523, in 
determining the actual rate of speed, as that bore upon the 
alleged contributory negligence of plaintiff. 

Were then the evident facts of this case such that they 
necessarily contradicted the plaintiff when he testified that 
lie stopped, looked and listened at a distance of 25 to 30 feet 
■away from the crossing, — that is, must he have seen the train 
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if he had so stopped? The testimony showed that the engine 
struck the team where the shafts are fastened to the body of 
the wagon (p. 70). The horses were thrown to the south side 
of the track, the wagon to the north side. The engineer, 
who said he sat on the south side of his engine, — (the team 
coming from the north side) — said that the first thing that 
he saw was the horses' heads. He consequently must have 
seen them when they were almost over or already crossed 
the track. The testimony also is that the horses were going 
slowly. A train going at the rate of 15 miles an hour travels 
22 feet in a second. If the jury accepted the rate testified to 
by plaintiff's witnesses, 60 miles, then it was going at the 
rate of 88 feet in one second, and to go 500 feet it would 
require between five and six seconds. Or if defendant's tes- 
timony of 700 feet was accepted, then it took between eight 
and nine seconds. Taking this speed in connection with the 
distance that the team had already, when struck, passed over 
the track, it would not necessarily convict the plaintiff of 
contributory negligence in not having avoided the accident. 
After he had stopped, looked and listened he had a fight to 
presume that the defendant's employees would perform their 
duty, that is, upon an approach to the crossing, whistle or 
ring the bell : Bard vs. Railway Co., 199 Pa. St. 94, 98. The 
fact that he stopped, as is said in Ely vs. Railway, 158 Pa. St. 
233, p. 237, "is opposed to the idea of negligence, and unless, 
notwithstanding the stop, the whole evidence shows negli- 
gence so clearly that no other inference can properly be drawn 
from it, the Court cannot draw the inference as a conclusion 
of law, but must send the case to the jurv." See also Howard 
vs. B. & O. R. R. Co., 219 Pa. St. 358, where plaintiff stopped 
at a point 15 or 20. feet from the track and where the horses 
were not struck at all, but the wagon was struck at the rear 
end, just as it was leaving the track. In Ellis vs. Railroad Co., 
supra, (p. 521) we have: "Did he stop at the right place, 
and was it his duty to go up on the track? The latter can 
only be necessary when he can get a view of it in no other 
way." We consider that this case was one for the jufy. 

Rules for new trial and for judgment n. o. v. are dis- 
charged. 
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MINKER vs. BIRDSBORO STONE COMPANY. 

Negligence— Risk of Elmployment — ^Patent Danger — Safe Appliances — 
Contribntopy Negligence — Non-Snit. 

In an action by a wtfe to recover damages for the death of her 
husband alleged to have been caused by the defendant's negligence in 
failing to provide proper appliances and method for operating an 
incline plane at a stone quarry, a non-suit is properly entered wh-ere 
the evidence of plaintiff's witnesses shows that the danger surrounding 
the deceased's occupation was open and patent, that there was no 
defect in appliances, and that the accident resulted from the deceased's 
own mistake. 

In the Court of Common Pleas of Berks County. 

No. 21 November Term, 1912. 

Rule by plaintiff to take off non-suit. 

William Rick for plaintiff and rule. 

Snyder & Zieber and Cyrus G. Derr for defendant. 

Opinion by Wagncf, J., February 1, 1915. — The plaintiff 
brought suit against the defendant for damages on account of 
the death of her husband, which she alleged had been caused 
by defendant's negligence. The defendant is engaged in the 
quarrying and crushing of stones. The method of operation 
was as follows: After the stones were quarried they were 
loaded on cars, which cars were brought by an engine to 
within ai)out fifty yards from the foot of an incline, upon 
which the cars were hoisted to a crusher. After these cars 
were 'brought to within this distance from the foot of the in- 
cline they were held there by the engine until blocks were 
placed under, with w'hich to keep them in position. From the 
place where they were blocked to the foot of the incline, there 
was a slight grade. When a car was to he taken up the incline, 
a person specially designated for this work with a bar removed 
the blocks, after which the car ran down to the foot of the 
incline, and was there caught by the barneys on the cable, 
taten to the top of the incline,»the contents of the car dumped 
into the crusher, and the car returned to the quarry in another 
direction by gravity. It was the duty of this deceased to 
knock the blocks out from underneath the car as just described. 

Plaintiff's witness, Charles Wertz, on cross-examination 
by Mr. Derr, testified as to deceased's duties as follows (N. of 
T., pp. 11, 12) : 

"Q. Suppose there was a car at the foot of the slope, the 
foot of the incline, waiting for the barney, then it was the 
duty of the men who managed the other car not to take out 
the block from under the car until the other car started? 
A. Not until the other one had gone. 
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"Q. Because if he did that, the two cars would come in 
collision, wouldn't they? A. Smash into each other. 

"Q. Smash into each other? A. Yes, sir. 

"Q. So that if he took out the block ])efore that other 
car moved, that is w'hat would happen? A. Yes, sir. 

"Q. His duty, and the custom and practice was not to 
unblock that first car which was quiet until the car at the 
foot of the incline started? A. Not until it had left. 

"Q. When the car was unblocked and moved down, the 
man who attended to it would take the 'block out and would 
Walk alongside of it, follow it down? A. Yes, sir. 

"Q. With a block in his hand prol^ably so that when it 
raised up on the incline, he could put the blOck under it? 
A. Put the block right under it." 

Angelo D. Fiorento was the only eye witness to the acci- 
dent. He stated that he saw the deceased w^hilst he took the 
blocks off with a bar, then throw down the bar, and accom- 
pany the car; that a car had gone up the incline about four 
feet when it stood still on the incline. In answer to the ques- 
tion by the Court (N. of T., p. 20) : 

"This is what Mr. Derr w^ants to know: At the very 
moment when he was unblocking the car at the foot of the 
plane, was the one that had run four feet up the incline stand- 
ing still at the moment?" 

He stated : 

"It was standing still." 

When the deceased saw the car still standing on the 
incline he then tried to hold back the car he had just unblocked 
^■by getting in front of the car with his face, towards it, one 
foot outside, and the other inside of the car rail, and by placing 
his weight against the car, pushing against it, he attempted 
to prevent it from colliding with the car on the incline. 
Whilst doing this the car that he was attempting to hold back 
ran into the car standing on the incline, caught the deceased 
between the two cars, and instantly killed him. The deceased 
had worked at this stone quarry for about six months, and at 
this particular work of blocking and unblocking the cars for 
at least six months prior to the time of the accident. 

Plaintiff's declaration alleged as negligence that the cable 
used in the drawing of the cars up the incline, as well as 
the barney used in the stopping of the cars, or one or both of 
them, b^roke, thereby permitting a car to rush rapidly down 
said incline, and crush to death the deceased. Also that the 
defendant company was negligent in using a defective cable 
and barney, which was know^n to the defendant, but unknown 
to the plaintiff's husband, the deceased Stanley Minker. 



Digitized by VjOOQIC 



BBRjKS county law JOURNAiL. 163 

There was not a particle of evidence to show that either 
the ^barney or the cable broke or was in any manner defective. 
On the contrary, plaintiff's own witness upon this subject 
showed that they were in good condition. 

Plaintiflf's counsel called Thomas O'Neill, in the employ 
of AlcQuade Brothers, who are engaged in the quarrying and 
crushing of stone, and qualified him as a witness. When 
asked by defendant's counsel for an offer (N. of T., p. 22), 
plaintiff's counsel stated that 

"We propose to show by this witness, who is familiar 
with plants in which cars, inclines and planes are used in 
connection with quarries and stone crushers, first, that the 
method and the appliances that were used by the Birds^boro 
Stone Company in hauling their stone by cars and elevating 
them up the incline to the crusher, and with planes and cars 
that meet each other at certain angles, that what they there 
used was not what was ordinarily used in that class of business. 

Second, that the manner in which they had their track 
constructed, and the cars which they used on the tracks, 
forming at times certain angles, was not a reasonably safe 
place in which to work, and were not reasonably safe ap- 
pliances with which to work. 

This was objected to, the objection sustained, and the 
evidence excluded. 

Plaintiff's contention is that the evidence of this witness 
should have been admitted for the purpose of maintaining 
plaintiff's allegation of defendant's negligence in the declara- 
tion, where, in addition to the above averments, she alleges 
that the defendant company was negligent "in not providing 
suitable and safe appliances for carrying on the work, as well 
as a reasonably safe place in which to work." Also that the 
defendant company "was negligent in providing defective and 
unsafe methods and appliances and couplings, and in not 
properly instructing the said Stanley Minker, deceased, how 
to operate said cars, machinery, and appliances, and of the 
hazards connected with said occupation." 

It was not contended by plaintiff that there was any defect 
in any of the appliances used, but that the method of work as 
already testified to in the case was an unsafe one, and that 
he was not provided with a reasonably safe place in which 
to work. It will be noted that the duty of this deceased was 
to knock the blocks with a bar out from under the car so as 
to allow it to go down the grade after he saw that the 
other car had gone up the incline. The accident did not occur 
on account of this method, but because deceased knocked out 
the block before the car on the incline had gone up sufficiently 
^ar to prevent the second car from colliding with it when let 
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loose, and because when he discovered his mistake, he placed 
himself in front of the car to hold it 'back tb prevent it from 
running into the car on this incline. Whatever danger there 
was in connection with this wor'k was as open and patent to 
the deceased, who had been doing this work for at least six 
weeks, as it was to the defendant company. The dangers in 
connection with this employment were those which naturally 
arose out of the nature of the eniployment, and were assumed 
by deceased. That is, as stated in Welch vs. Carlucci Stone 
Co., 215 Pa. St. 34, on p. 37 : '*The words *safe place' in such 
cases have no fixed and definite meaning. In determining 
what is a safe place, much depends upon the facts of each 
particular case. In some instances it is a question for the 
Court, and in others for the jury. An employer cannot be 
convicted of negligence in not providing a safe place to work 
where, from the very nature of the employment, the risks and 
dangers are as apparent to the employee as to the employer. 
* * * * These were natural conditions, and if there were 
any dangers they were obvious to any persoil with ordinary 
intelligence." Under the facts of the case as presented by 
plaintiff, we fail to see any negligence in defendant, and for 
this reason the rule to take oflf the non-suit must be discharged. 

The non-suit must also be sustained upon the ground that 
the death was caused by the negligence of the deceased him- 
self. Plaintiff's witness, Angelo D. Fiorento, stated that the 
car on the incline was standing still at the time the block was 
knocked out from under the car a'bout to be sent towards the 
incline. The car, therefore, which the deceased was trying to 
stop was started prematurely, and whilst attempting to stop 
this car, so as to prevent a collision about to happen by reason 
of his mistake, he met his death by the one car rvmning into 
the other. 

Rule to take off non-suit discharged. 



NILAND vs. HILDEBRAND. 

Equity — ^Right to an Accounting — Contract of Employment — ^Breacli. 

Where a contract of employment is by its terms abrogated by the 
default of the employee, the employee, having defaulted, has no right 
to an accounting by his employer. 

In the Court of Common Pleas of Berks County, in Equity. 
No. 1124 Equity Docket, 1914. 
Upon trial and final hearing. 
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Oliver M. Wolff, Damn & Schaeffer and Charles H. 
Westbrook for plaintiff. 

William J. Rourke and Cyrus G. Derr for defendant. 

Opinion by Endlich, P. J., February 1, 1915. — 

I. FINDINGS OF FACT. 

1. — In June, 1912, Allen E. Hildebrand, defendant, had an 
option for the purchase, at $35,000, of a certain farm, the High 
farm, adjoining the borough of Shillington ; his intention being, 
in the event of his availing himself of said option, to cut up 
aibout 35 acres of the farm into building lots and sell them 
in the market. , 

2. — About that time James T. Niland, plaintiff, a resident 
of Scranton, met defendant in Reading. They discussed the 
defendant's project, and the upshot was an oral agreement 
between them, whereby plaintiff was employed by defendant 
to set in motion and manage the sale of the lots, his com- 
pensation to be 50 per cent, of the net profits derived therefrom. 
Defendant was himself inexperienced in the business he had 
in view, and at least in some measure influenced by large talk 
on the part of the plaintiff concering what he had accomplished 
in other selling enterprises and would accomplish in this one, 
including the disposal of the lots within a period of about 
three months. In truth he had never been engaged in the 
business of selling lots. 

3. — The oral arrangement above referred to having been 
made, defendant, with $5,000 of his own and $30,000 borrowed 
money, purchased the High farm and proceeded to lay it out 
in lots to the number of 350, calling the plot "Allendale." 

4. — Thereupon, under the direction of plaintiff and with 
the co-operation of defendant, literature and various printed 
matters were gotten up and an extensive "publicity campaign ' 
was inaugurated in newspapers, etc., culminating in a scheme 
conceived and worked up by plaintiff for a sale of 100 of the 
lots on Aug. 10, 1912, at $200 per lot payable forthwith, or 
$225 per lot payable in instalments. It was an ill-advised 
part of plaintiff's scheme to have purchasers make their choice 
of lots in advance. The sale was advertised and held accord- 
ingly, with the accompaniment of brass bands and a balloon 
ascension to attract people, and a number of lots w^ere sold to 
perspns who chose where they pleased, taking what they re- 
garded as the best and leaving to defendant the less desirable 
lots. 

5. — In the meanwhile, during the same month, plaintiff 
and defendant had made a bargain with a real estate operator 
in Reading by the name of Haas, giving him the exclusive 
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right of selling lots in ''Allendale'' for a period of one year, 
under plaintiff's supervision. 

6. — In September, 1912, defendant called plaintiff's atten- 
tion to the fact that the sale of lots was not progressing as 
anticipated, and in reply plaintiff pointed to the lack of a 
water-supply as an obstacle. • Thereupon defendant secured 
an option for the purchase, at $22,000, of the stock of the 
.Mohnsville Water Co., held by Wesley D. Mohn,— $7,000 of 
the price stated to be paid by transfer of certain "Allendale" 
lots, and the balance of $15,000 in cash at designated periods. 
This sum plaintiff undertc^ok to borrow and furnish if de- 
fendant would sign and give him, as something that he could 
show and make the means of obtaining personal credit, a writ- 
ten agreement setting forth his interest in the "Allendale" 
enterprise. Defendant agreed to this with the proviso that it 
the plaintiff failed to furnish the money, the written agreement 
should be null and destroyed, and all relations between plain- 
tiff and defendant at an end. Upon this condition defendant, 
in November, 1912, executed and plaintiff accepted the agree- 
ment, which plaintiff had procured to be drawn, and of which 
a copy is appended as "Exhibit A" to the plaintiff's bill. 

7.— The plaintiff failed to secure the $15,000, but intro- 
duced to defendant a party by the name of Stewart, who in 
turn introduced another by the name of Pickrell. Both of 
these parties came into the transaction upon the understand- 
ing, to which plaintiff and defendant were parties, that, to 
make up the $15,000 required, each of the two should con- 
tribute $5,000, and plaintiff $5,000. When the time came for 
carrying this out, plaintiff was again unable to perform his 
part. Eventually, in March, 1013, after several extensions of 
the option, the purchase of the Water Co. stock was con- 
summated, defendant transferring lots to the amount of $7,000, 
Stewart and Pickrell each furnishing $5,000 in cash, and the 
three going on a note for the remaining $5,000 upon plaintiff's 
giving them his demand note for that amount,* together with 
the Water Co. stock as collateral, which fell to his share on 
the assumption of payment by him of his proportion of the 
sum to be raised. Upon demand made of plaintiff for payment 
of his note h^, however, again defaulted. The stock pledged 
being advertised for sale, plaintiff, before the day fixed there- 
for, surrendered it to the payees of his note and' received the 
same back. The net result was that he furnished no part of 
the purchase price of the Water Co. stock and got none of it ; 
that instead of being held by plaintiff and defendant, it was 
held by defendant, Stewart and Pickrell ; and that the situa- 
tion of the "Allendale" property, by the possibility of a water- 
supply, was materially changed from what it had been in 
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June, 19lr?, without any part of the cost of what caused that 
change having been contributed by plaintiff. 

S.^Later on defendant made demand upon plaintiff for 
the surrender of the written agreement above referred to 
(Findings, 6), but plaintiff did not comply with the demand, 
saying he did not have the agreement 

II, DISCUSSION. 

The question here is one of plaintiff's right to an account 
at the hands of defendant. If that right does not exist it is, 
for the purposes of this case, immaterial how much plaintiff 
has or has not already received, or how many lots have been 
sold by defendant. The controversy being between plaintiff 
and defendant, and not between them and a third party claim- 
ing to have been misled by the outward appearance of things; 
see Denithorne vs. Hook, 11'^ Fa. 241, 243-i, no question of 
partnership is involved, as suggested by plaintiff ^s argument. 
No such relation is averred in the bill as a ground of relief, 
(as it would have to be in order to be relied upon: Finletter 
vs. Appleton, 195 Pa. 349, 353; Luther vs. Luther, 216 id. 1: 
Rittenhouse vs. Newhard, 232 id. 433; Brewing Co. vs. 
McHenry, 242 id. 522), and none is shown by the proofs. 
The relation of plaintiff to defendant was never other than 
that of an employee to be compensated for his services by 
receiving a certain proportion of the net profits of an enter- 
prise in which defendant was engaged, and the risk of which 
was upon him: see Irwin vs. Bidwell, 72 Pa. 244; Rosenblatt 
vs. Weinman, 235 id. 300. It is not of any moment to inquire 
whether defendant was at liberty to terminate that relati(^n 
or may now resist plaintiff's claim arising out of it on the 
ground of misrepresentation made by him concerning his ex 
perience and ability to close out the sale of the lots in three 
months, etc., or on the ground of injury done to the enterprise 
hv uns'killful management of the sale of Aug. 10, lOL^. 
Whatever cause of complaint defendant may have had in 
either of these respects he waived by joining with Niland in 
the arrangement with Haas (Findings of Fact, 5) looking 
towards a sale of the lots within a year from its date, and ])y 
entering into the written agreement with Niland after the 
lapse of the three month period, and with, it would seem, 
adequate opportunity for knowledge of Niland's capabilities 
and of the effects of his methods upon the sale of the lots. 

Manifestly, however, there can be no right in plaintiff* 
to an account from defendant upon the basis of the relation 
created between them, if and from the time when it ceased to 
exist. Now, the evidence in the case seems irresistibly to 
establish the fact that, when the written contract relied upon 
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by plaintiff was executed and delivered, it was upon the ex- 
press oral condition, to which he agreed, that if he failed to 
furnish the sum needed to acquire the Water Co. stock, not 
only the contract itself, but all relations between the parties 
were to be at an end. There was not necessarily anything 
unlawful in this. The purpose in giving him the contract was 
to enable him to obtain the loan he was going to secure. In 
the event of his success in using it as an instrument of credit 
it was to hold good. It was only if it proved useless for that 
purpose, if no one advanced money on the faith of it, that 
it was to be surrendered and annulled. In the absence of 
equities in third persons, parties have an unquestionable right 
by mutual agreement to abandon their contracts, modify them, 
or su'bstitute others for them : Holloway vs. Frick, 149 Pa. 178 ; 
Dreifus vs. Salvage Co., 194 id. 475; Reber vs. Brownback, 
17 Pa. Super. Ct. 471. And that a contemporaneous parol 
agreement may be shown to control a written contract, be- 
cause the use of the latter in direct violation of the former 
would amount to a fraud, is settled by a long and uniform 
line of decisions in this State, of which the recent one in Oil 
Co. vs. Glass Co., 213 Pa. 183, may be referred to as typical. 
The subsequent introduction of Stewart and Pickrell and the 
su'bstitution of their contributions of $5,000 each for $10,000 
of the $15,000 plaintiff had promised to furnish, thus reducing 
the sum coming from him to $5,000, did not change his situa- 
tion under the oral agreement with defendant except with 
respect to the amount due from him. The fact that he utterly 
failed to contribute anything is virtually admitted, — at any 
rate, cannot be disputed. True, he introduced Stewart to de- 
fendant, and Stewart introduced Pickrell, and both came into- 
the transaction, and the amount needed was made up. But 
their money was furnished by them, not to plaintiff, "but as 
purchasers on their own account. The bargain was that plain- 
tiff himself was to furnish $15,000, later reduced to $5,000, 
of his own money or money raised by him on his own re- 
sponsiWlity. He did not do it, either in whole or in part. 
None of the responsibility which he was personally to assume 
was assumed by him ; none of the money he was personally 
to furnish was furnished by him. In these circumstances it 
is difficult to conceive why the condition annexed to the exe- 
cution and delivery of the written agreement should not be- 
come effective, npt only to forbid plaintiff to use it as a basis 
of claim against defendant, but to terminate all relations be- 
tween the two under their original agreement. And that 
seems to put an end to plaintiff's case. There is nothing left 
on which to ground his assertion of a right to an accounting 
by defendant. Nor, it may be added, ought it to be overlooked 
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that the procuring of a water-supply for ''Allendale" was a 
conceded necessity and a self-evident advantage to it, pre- 
sumably enhancing the value and salableness of the lots. To 
this purpose, and doubtless for this reason, plaintiff had prom- 
ised to contribute money, and in effect agreed that only on 
condition of his doing so should he retain his right to the 
proportion of the profits axrcorded him by his arrangement and 
agreerhent with defendant. What he is asking now and here is, 
to be given that same share of profits without having dis- 
charged any part of the burden which it was imperative to 
meet in order to realize any profits whatever, and of which he, 
in common with the others, had assumed a share. There 
would appear to be no equity in such a demand. 

It follows that plaintift'^s bill cannot be maintained, and 
that the costs of this litigation will have to fall upon him. 

III. CONCLUSIONS. 

A — The oral condition and agreement, upon which the 
written contract between plaintiff and defendant was executed 
and delivered, (Findings of Fact, 6), required the plaintiff to 
furnish towards the purchase of the Water Co. stock the sum 
of $15,000, subsequently reduced to ^5,000, and upon his failure 
to furnish either sum (Findings of Fact, 7), abrogated said 
contract and all relations between him and defendant. 

B — The abrogation by plaintift*'s default of the written 
contract relied upon by him in his bill, and of all relations 
between him and defendant, negatives the existence of any 
right on plaintiff's part to an accounting by defendant. 

C — The plaintiff's bill is to be dismissed, with costs. 

And now, February 1, 1915, the Prothonotary is directed 
to enter a decree nisi in the above-entitled cause in accordance 
with the foregoing decision, and forthwith to give notice 
thereof to the parties or their counsel of record, sec. reg. 



ESTATE OF JOSEPH H. HAGENMAN, Deceased. 

Decedents' Estates — ^Restricted Gift — Creation of Trust. 

Where a testator directs that the residue of his estate be divided 
equally among his children, naming them, and by a later provision 
directs that "the share to my son Mi^lton shall be given to the Berks 
County Trust Co., of Reading, Pa., for the purpose of being invested 
by them, the interest thereof shall be paid annually unto my son 
Milton, and if, at the expiration of 10 years after my decease, he shall 
be able to demonstrate that he has accumulated or acquired any 
property of value then the principal shall be paid to him absolutely," 
the gift to Milton is restricted by the creation of a trust to pay the 
income to him during his life, with a right on his part to take the 
principal if, after 10 years, he has acquired property. 
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In the Orphans' Court of Berks County. 

No. 17 January Term, 1915. 

In the matter of the petition of Milton A. Hagenman, a 
son and legatee, praying for a citation upon all the parties 
interested to appear and show cause why the legacy in trust 
for petitioner's benefit in testator's will should not be declared 
void and immediately given into the possession of the peti- 
tioner. 

Lee Friday for petitioner and citation. 
William Rick for Trustee. 

Opinion by Bushong, P. J., Fe^bruary 9, 1915. — The pres- 
ent question arises on a petition by Milton A. Hagenman, 
setting forth that: 

1. By the will of Joseph H. Hagenman the testator di- 
rected as follows: 

"Tenth. All the rest, residue and remainder of my estate 
I give and bequeath, order and direct equally divided among 
the following named of my children to wit : 

I "To my son ^lilton, one equal 5th part thereof. 

''The share given to my son Milton shall be given to the 
Berks County Trust Company of Reading, Pa., for the purpose 
of being invested by them, and interest thereof shall be paid 
annually unto my son Milton, and if, at the expiration of 
10 years after my decease, he shall 'be able to demonstrate 
that he has accumulated or acquired any property of value 
then the principal shall be paid to him absolutely.'' 

2. In the adjudication upon the will, the petitioner's share 
was distributed to the Berks County Trust Company, trustee 
under the terms of the will above set forth. 

3. The trust is void. 

The prayer of the petition is that the trustee be ordered 
to pay over the fund to the petitioner. 

A citation was awarded, and service was made on all in- 
terested persons. The only answer filed was by the Berks 
County Trust Company, which submits itself to the order of 
the Court. 

At the argument it was contended on behalf of the peti- 
tioner, that since the gift of the income was indefinite and 
without an ultimate limitation over, and since a partial intes- 
tacy would arise from any other construction, the will should 
be construed to ^ive the petitioner an absolute •estate. 

Without deciding whether or not there would be an intes- 
tacy under any other construction, it should be observed that 
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the rules relied upon merely operate in doubtful cases and 
have no application where the will clearly shows a contrary 
intention: Davis* App. (1882) 100 Pa. 201, 204; Geisinger's 
App. (1889) 1 Mona. 600, 601. 

It is evident that the testator negatived any idea of an 
absolute' gift by directing that the fund should be paid over 
to the petitioner only if, after ten years, he has acquired 
property. 

More reasonable than considering the direction in question 
an absolute gift with an illegal restraint on enjoyment, would 
be the construction adopted in Kreib's Est. (1898) 184 Pa. 222, 
where it was held that "No principle is better settled than 
that if the testator in one part of his will gives to the person 
an estate of inheritance in lands or an absolute interest in 
personalty and in subsequent passages unequivocally shows 
that he means the devisee or legatee to take a lesser interest 
only, the prior gift is restricted accordingly. Subsequent 
provisions will not avail to take from an estate previously 
given qualities which the law regards as inseparable from it, 
as, for example, alienability; but they are operative to define 
the estate given, and to show what without them might be a 
fee was intended to be a lesser right." 

In order therefore to carry out the previous intention of 
the testator, it would seem that the will should be construed 
to create a trust to pay the income to the petitioner during 
his life, with a right on his part to take the principal if, after 
ten years, he has acquired property. The proper disposition 
of the fund upon the petitioner's death can be determined 
at that time. ^ 

And now, February 9, 1915, the prayer of the petition is 
refused at the petitioner's costs. 



MUTUAL FIRE INSURANCE COMPANY vs. HART- 
MAN. 

Insurance — Mutual Fire IiLsuraiice — ^Assessments — Statute of Limita- 
tions — ^Excessive Demand by Plaintiff — ^Interest^— Inability of 
Policy Holder for Assessments— tRe^ularity and IJegality of As- 
sesisments Presumed — ^Elixpense of Ck>lleotion. 

1. A mutual flre insurance conDpany is not entitled to collect as- 
Bessments wftiich are tbarred iby th« statute of limitations. 

2. A plaintiff making: an excessive demand is not entitled to in- 
terest. 

3. Where the holder of a policy in a mutual fire insurance coan- 
pany retains his policy for seven years without receivin-g", (because of 
a mistake in the company's records, any demand for the payment of 
assessments and without inqi^irimgr as to his liaJbility for any, and then 
aflSrms its subsistence as a continuing contract >by assigrning' it, he is 
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liable for assessments made against policyholders during the time he 
held his policy. 

4. The regularity and legality of assessments in mutual insurance 
companies is presumed. 

5. Where a mutual fire insurance company neglects to make 
proper demand for an assessment at the proper time, the policyholder 
is not liable for expenses of collection. 

in the Court of Common Pleas of Berks County. 

Xo. 60 January Term, 1913. 

Verdict for plaintiff for $185.15. * 

Rule iDy defendant for new trial. 

Walter B. Freed for defendant and rule. 

I). Morris Strauss for plaintiff- 
Opinion by Endlich, P. J., February 20, 1915. — On Nov. 
11, 1904, defendant applied for and received a policy of insur- 
ance in the sum of $1,500, which, through an oversight, was 
not entered upon the company *s books until, as claimed by 
plaintiff, on Nov. 12, 1904, or, as claimed by defendant, on 
Nov. 12, 1905, — nor even then upon the particular book which 
serves as the list of persons to be notified of assessments upon 
their policies. As a consequence no notices of assessments 
made upon his policy were, from time to time, sent to de- 
fendant . The latter, on Oct. 16, 1911, assigned his policy, 
and when it was sent in to the company for approval, (which 
was granted Oct. 23, 1911) the omission referred to was ob- 
served by its officers. Thereupon, on Feb. 15 and 20, 191';!, 
the company rendered bills to defendant for assessments be- 
ginning Dec. 1, 1904, coming down to the date of the assign- 
ment, and aggregating $200.63, in addition to which interest 
and 25 per cent, for expenses of collection were demanded. 
Upon defendant's refusal to pay plaintiff brought suit before 
a magistrate, from whose judgment in plaintift'^s favor de- 
fendant appealed. At the trial the only question of fact in 
dispute appeared to be (and defendant's argument in support 
of this rule so indicates) as to whether the policy was en- 
tered on plaintiff's books in 1904 or in 1905. Every significance 
of that inquiry was eliminated by the Court striking out of 
plaintiff's claim the assessments for 1904 and 1905 as barred 
by the statute of limitations : see wSolly vs. ^loore, 1 Distr. R. 
688, 11 Pa. C C. Rep. 333. Applying the rule laid down in 
Trustees vs. L. V. C. Co., 241 Pa. 482, disallowing interest 
for non-payment of an excessive demand, the plaintiff's claim 
for interest was also negatived by the Court. For the balance 
of $148.12, together with 25 per cent, thereof, i. e., for a total 
of $185.15, the jury was thereupon directed to find for plaintiff, 
the matter of the allowance of that percentage being relegated 
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to f i-:tx-t:her consideration upon a rule for a new trial, which was 
en-fc^i-^d immediately upon the recording of the verdict. 

TL_Jnder the law of this State, the relation of a member in 
a. :i:^i::i- ^_:i. -fcual insurance company to the company, and the duties 
aJ^<^ Xiabilities resulting therefrom, are peculiar. It is only 
n^<^^^^ary to refer to such decisions as Mitchell vs. Mut. I. Co., 
51- I=^a,. 402; Burger vs. Mut. I. Co., 71 id. 422; Hough vs. Ins. 
Cc3^., ^^7 id. 15; Rosenberger vs. Mut. F. I. Co., 87 id. 207; 
I^^^^l^ler vs. Beeber, 122 id. 291; Mut. F. I. Co. vs. Groff, 
1^"^ ?^^- ^^^^ ^^ show that, in the dealings between policy hold- 
^^^ ?^^^ such companies and the latter, the ordinary rules ob- 
t3- ^ in. i xi. g between other insurance corporations and parties iri- 
s^^ ^** ^ <^ by them are not controlling with the same strictness, — 
^'^^'t ^or many purposes they are treated rather upon the foot- 
V^S" cz>:f partnerships, — that liberal presumptions are indulged 
^^^ f ^^v^or of the regularity and validity of the acts of the com- 
P^^*^3^'s management, the representatives of its members, — and 
^"^p-t -the latter are held to the utmost good faith and equitable 
^^^^*^in^ss in their transactions with their associates and with 
resp>^^j. ^Q ^ly^ enforcement of common burdens confined to 
^^^^"^Sc^ionable defences, giving due effect to their ofbligation 
^*^ 't^.l^e notice of the nature and method of the corporate busi- 
ness as prescribed by statute, charter, by-laws and the usual 
inic::ici^;nts of mutual insurance. Accordingly, when defendant 
f^^^^l<: liis policy, he knew that there would be assessments upon 
^^ ^-^i^d that he would have to pay them. He knew that he 
^'^'^^"'-ilci be entitled to notice of them before being required to 
P^-3^ "them or subjected to suit for them: Mut. F. I. Co. vs. 
^"taa-ts, 4 Penny. 313; Buckley vs. Ins. Co., 83 Pa. 298. He 
^^'t^.ixT.ed his policy for nearly 7 years without receiving any 
^^^^"^^^^SLxid for the payment of assessments and without inquiring 
^^ "to his liability for any. Yet plainly he could not, in reason, 
^^'^F^IXzjse that in all that period the company had no losses to 
P^->^, snd knew that it was his duty to contribute to such as 
!_ l^sfc-d incurred, and that some day he might be called upon 
^ clo so. And during the whole of the same period he had 
^^ l:>enefit and protection of his insurance. It cannot, of 
, ^^^^""^e, be pretended that the failure of the company to list 
^ I><3Jicy on its books and in consequence to notify him of 
^^^^>llect the successive assessments destroyed its liability 
Ir??^ the poHcy: see McMahon vs. Mut. F. I. Co., 179 Pa. 52. 
-. ,^/^^^^cI the defendant himself, by his assignment of it, affirmed 
^^Tbsistence as a continuing contract in October, 1911: 
s^e I-^ly^i^ vs Allen, 57 Pa. 482, 485. That he could not have 
ass^x-|-^^ his right to indemnity against the company under 
^^ I^^^l icy without submitting to a deduction of the unpaid 
^^.^^^^irnents, is settled by McMahon vs. Mut. F. I. Co., supra. 
^^^.t being so, it is difficult to conceive why, in good con- 
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science and fairness, upon notice of the assessments made,, 
he should be unwilling to bear his share of the losses for which 
assessments were made within 6 years. True, it may be said 
and is suggested that, had he known of the assessment when 
made, he might have been induced by their size to throw up 
his contract and withdraw from the company. But he chose 
to take the chance of what should turn out to be due by him 
and cannot now complain that it proves onerous. Granted 
also that, if his policy was not included in any particular as- 
sessment he may not be liable in respect to it, and that while 
his policy was not entered on the book which served as the 
basis of assessments made it presumptively was not included 
in them. Still, the only evidence in the case, (and neither 
Court nor jury may indulge a presumption contrary to the 
evidence: Hays vs. Hays, 6 Pa. 36H, 370), indeed the virtually 
admitted fact is that the defendant's policy was on the proper 
list for that purpose at least from Nov. 1'^, 1905, — and no re- 
covery for any earlier assessments was permitted. There is 
a well-recognized presumption in favor of the regularity and 
legality of assessments in mutual insurance companies: Mut. 
F. I. Co. vs. Vitale, 10 Pa. Super. Ct. 157, which makes the 
fact referred to conclusive. Finally, the circumstance that 
the policy was assigned by defendant and the assignment ap- 
proved by the plaintiff company cannot bar this action for 
assessments due before. The rule that an assignee of an in- 
surance policy takes it subject to all equities between the 
original parties at the time, so that the company may assert 
against him a right of forfeiture then existing: Wilson vs. 
Ins. Co., 174 Pa. 554, does not involve anything to the contrary. 
It would appear to follow that there can be no reasonable 
question of defendant's liability for the amount of the assess- 
ments included in the verdict directed in this case. As re- 
gards the allowance of the additional 25 per cent., about which 
the Court was in doubt at the trial, the provision for that 
addition would seem to apply, justifiably upon the grounds 
pointed out in Mut. F. T. Co. vs. Groff, 154 Pa. 200, only 
where payment is withheld after notice of assessments given 
of their levy, in strict accord with the due and regular course 
of the company's business, and not where the company itself 
neglected to make the proper demand at the proper time. If 
the ruling in Sparks vs. Brick Co., 12 Pa. Super. Ct. 404, is 
not quite co-extensive with this proposition, it at all events 
points that way; and it is pertinent to note in connection with 
it that McMahon vs. Mut. F. I. Co., already referred to, in 
subjecting plaintiff's recovery on his policy under such cir- 
cumstances to deduction of the unpaid assessments, says noth- 
ing of an addition thereto by way of interest or otherwise. 
The verdict in this case, therefore, can be sustained only if 
reduced by $37.03. 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 176 

And now, Feb. 20, 1915, the rule to show cause is dis- 
charged on condition that plaintiff, within 20 days from this 
date, remit upon the record of this action so much of the 
verdict heretofore rendered therein as exceeds the sum of 
$148.12 and interest thereon from the date of its rendition, — 
otherwise said rule to be made absolute. 



DUNKELBERGER vs. THE NARROW FABRIC COM- 
PANY, INC. 

Mechanics* IJens — ^Act 4 June 1901, P. li. 431 — Rigrht of Journeyman 
to File lilen — ^Alllda\it of Defence. 

1. An affidavit of defence to a scire facias sur inechanics' lien is 
sufficient which denies that the plaintiff was either a master workman 
or a sub-contractor and avers th<at he was only a joiKrne'yman plasterer 
engagred witih a num'ber of others "by a contractor who had contracted 
with the owner to do the plastering:. 

2. A journeyman is not entitled to a lien under the Act 4 June 
1901, P. -L. 431. 

In the Court of Common Pleas of Berks County. 
No. 22 October Term, 1914. 

Rule by plaintiff for judgment for want of a sufficient 
affidavit of defence. 

Leonard G. Yoder for plaintiff and rule. 
Snyder & Zie'ber for Narrow Fabric Company. 

Opinion by Wagner, J., February 20, 1915. — The me- 
chanic's lien upon which the sci. fa. in this case was issued 
was filed by John T. Dunkelberger. In his statement of 
claim he designates himself as a sub-contractor, and states 
that his claim is for work and labor done as a master plasterer 
for and about the erection and construction of defendant's 
building. The affidavit of defendant denies that the plaintiff 
is a sub-contractor or a master plasterer, and avers that he 
is a mere employee of one Oscar Nester, who had the contract 
to do the plastering for defendant's building ; that this plaintiff, 
together with a number of other plasterers, was employed by 
Oscar Nester to do the work contracted for by Nester, and 
that therefore as such employee, or journeyman plasterer, 
he is not entitled to a lien. 

Plaintiff in his argument has laid stress upon this, that 
in the mechanic's lien filed the plaintiff has designated himself 
as a sub-contractor and master plasterer, and that the plaintiff 
"is not a journeyman cfr laborer, and there is nothing in the 
lien to indicate this." Were this an application to strike off 
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the lien this would be important, because the truth of that 
statement could not in such a proceeding be inquired into. 
This is, however, an affidavit of defence to a sci. fa., and in 
it the defendant raises the question of the correctness of what 
defendant claims is a material statement in plaintiff's claim. 
The question then is whether the plaintiff is entitled to a lien 
under the mechanic's lien law if he is not a master workman 
or a sub-contractor, but only a journeyman plasterer engaged 
with a number of others by Nester to do the work of plaster- 
ing for which he, Nester, had contracted with the owner. 

It is clear that, prior to the mechanic's lien law of June 4, 
1901, P. L. 431, a journeyman plasterer was not entitled to a 
lien: Jobsen vs. Boden, 8 Pa. St. 463; Guthrie vs. Horner, 
12 Pa. St. 236 ; Harlan vs. Rand, 27 Pa. St. 511 ; Ferren vs. 
Perry, 3 Kulp 522 ; McMurtrie, Assigned, vs. McCann, 8 Kulp 
432 ; Trickett on Liens, Vol. 1, Page 29. In Harlan vs. Rand, 
supra, Justice Lowrie, on ''page 515, says : "When the owner 
employs a house-builder to erect a house for him, the parties 
are directly connected by contract, and the lien must be 
founded on it. But it is never intended in such a c'ase that 
• the builder shall himself find all the materials and do all the 
work by himself and his hands, and therefore the law implies 
an authority in him to bind the building to others for the 
materials which he may procure from them, and also in some 
cases for work specially done by others. Yet he cannot bind 
it to the journeymen and laborers whom he is always pre- 
sumed to employ for such work ; for they are not usually em- 
ployed for any special work, ^ but for all the work in their 
respective occupations for which their employer may need 
them ; and are not considered as working on the credit of the 
building, 'but on faith in their employer." 

Plaintiff in filing his lien evidently recognized that also 
under the act of 1901 a journeyman plasterer is not entitled 
to a lien, and does not fall under the definition of sub-contractor 
as defined in Sec. 1 of the Mechanic's Lien Act of 1901. The 
difference between a contractor and sub-contractor as defined 
by that act consists not in the character of work which is 
performed by either, but in the person who employs them ; 
that is, in the case of the contractor, the contract, either express 
or implied, is made with the owner, whilst that of the sub- 
contractor is made with the contractor or one who acts for him. 
The definition of sub-contractor does not embrace within it 
all the individual journeymen plasterers, whom a master plas- 
terer may employ to perform the work contracted for by him 
with an owner. The mere fact that an individual does work 
for a contractor does not constitute him a sub-contractor. The 
provision of the act of 1901 with reference to a sub-contractor 
merely gives by statute a right to a class of persons which 
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under the prior acts it was decided by the courts that they 
had by implication. In Waters vs. Wolf, 162 Pa. St. 153, 
Mr. Justice Dean, on p. 162, says: "Harlan vs. Rand lays 
down three propositions, which have been adhered to since 
by this court, ♦ ♦ * * ^^2) When the ow.ner employs a 
contractor to erect for him a house, a debt founded on a con- 
tract of the contractor with a subcontractor or material man 
is by implication authorized by the contract of the owner, 
and therefore is the subject of a lien." The meaning of sub- 
contractor as defined in the act of 1901 refers to the same 
class of persons decided under prior acts to be sub-contractors ; 
that is, to special artisans or master mechanics in their par- 
ticular trade. Were a different meaning to be given, then 
every individual employee of a contractor would have the 
right of lien and we would have the condition stated in Har- 
lan vs. Rand, supra, p. 515 : "If such had been understood to 
be the law, the multiplication of liens would long ago have 
become so intolerable as to require a correction of it. It would 
be intolerable not only to persons having houses built, but to 
mechanics themselves; for no prudent man would, with such a 
law, venture to employ any but rich mechanics about his 
building without getting security against liens which they 
may multiply with so much facility." Also in Jobsen vs. 
Boden, on p. 465: "Were the plaintiff's construction of the 
statute admitted, to these would be superadded the lien of 
every individual workman engaged by the principal, even for 
a day, or to the extent of preparing a bed of mortar. This 
would soon be felt as intolerable." The affidavit raises 2i fact 
material to the right of the plaintiff to file a lien, that is, 
whether plaintiff is a master plasterer and sub-contractor, or 
a journeyman plasterer. 

Rule for judgment is discharged. 



OSWALD vs. OSWALD. 



Divorce— Becree Procured by Frand Upon Court — ^Annulment. 

A decree in divorce procured by fraud practiced upon the Court 
by the libellant and not entered on the record wiU (be annulleKi upon 
petition of the respondent filed without l€uches. 

In the Court of Common Pleas of Berks County. 

No. 12 September Term, 1885. 

Rule by respondent for annulment of divorce decree. 

Samuel E. Bertolet for respondent and rule. 

Opinion by Wagner, J., February 20, 1915. — Upon the 
petition of Julia Ann Oswald a rule was granted to show 
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cause why the decree should not be annuled in the divorce 
proceedings of Samuel Oswald, libellant, vs. Julia Ann Oswald, 
respondent, No. 12 September Term,' 1885. 

On June 1, 1885, Samuel Oswald, as libellant, filed a libel 
in divorce against his wife, Julia Ann Oswald, as respondent, 
wherein he alleged as a ground for a divorce the desertion in 
1878 by his wife. To the subpoena issued upon this libel and 
also to the alias subpoena, the sheriff of Berks County re- 
turned "non est.*' On Sept. 9, 1885, the Court ordered the 
sheriff to publish notice, which was done. On Dec. 11, 1885, 
a Commission was appointed to take testimony. Subsequently, 
on March 19, 1886, the decree for the divorce was signed, 
which decree, however, was never entered in the Prothono- 
tary's Office or made a part of the record, but was retained by 
counsel for libellant, waiting payment of costs. The ground 
for annulling the decree is fraud. Plaintiff alleges in her 
petition the falsity of the statement of desertion in the libel 
and of the testimony taken in the case before the Commis- 
sioner, to wit, that sometime during 1877 or 1878 she deserted 
libellant. She avers that they lived together at Harrisburg 
until Feb. 20, 1880, when libellant came to Reading to work, 
and pending his establishment of a home in Reading the re- 
spondent remained with her seven children at Harrisburg. 
That subsequently to Feb. 20, 1880, the husband frequently 
visited the plaintiff and their family at Harrisburg, frequently 
sent money for their support and during that time continued 
the family relation with his wife and family. She also avers 
that the libellant's purpose at the time of the institution of 
the divorce proceedings was to obtain a divorce from his wife 
so as to permit him to marry a certain woman with whom he 
was then living adulturously. The petition contains such a 
statement of facts that clearly imply that libellant must have 
known of her residence at the time of the divorce proceedings, 
and by the concealment thereof further perpetrated a fraud 
upon the Court and upon respondent. 

The depositions incontrovertibly show that the petitioner 
had no knowledge of the divorce proceedings. That when she 
received rumors that there had been a decree in divorce she 
procured an attorney to make an investigation of the records 
in Berks County, which records did not disclose any action 
taken subsequent to that on Dec. 14, 1885, when interrogatories 
were filed in the case, and the Court appointed J. Lawrence 
Getz, Esq., Commissioner to take testimony, which commis- 
sion was duly issued to him. The testimony does not disclose 
any laches on her part, but, on the contrary, shows that as 
soon as she ascertained what the true condition of affairs was, 
that a decree in divorce had been signed, but never entered, 
she at once presented her petition to have the decree annulled. 
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The libellant died in 1891. The ground alleged to warrant 
the Court to annul the judgment is fraud on the part of the 
libellant. That the Court can do this at any time upon the 
establishment of the fraud, is determined in Allen vs. Mac- 
lellan, 12 Pa. St. 328 ; Boyd's Appeal, 38 Pa. St. 241 ; Fidelity 
Ins. Co.'s Appeal, 93 Pa. St. 242; Given vs. Given, 25 Pa. 
Sup. Ct. 467, and this, even though at the time of the annul- 
ment the party who procured the divorce and perpetrated the 
fraud is dead: Fidelity Ins. Co.'s Appeal, supra. 

In the divorce proceedings the testimony upon which the 
decree was granted is that of the libellant himself, who. was 
not competent to testify to the facts of desertion, and his aunt 
and niece, who testify not to facts, but to a conclusion, when 
they say "I know that Juliann Oswald, the respondent, de- 
serted her husband; this was about 1877 or 1878, and she 
has been absent from him ever since that time," and which 
was the only evidence on the question of desertion. 

The depositions taken in this case, including that of two 
of the children, Rev. Curtin L. Oswald and Rebecca A. 'Miller, 
conslusively show that during 1877 and 1878 they were living 
in Reading as man and wife, and then in 1878 moved back to 
Harrisburg, where they continued to live with their children, 
when, on Feb. 28, 1880, libellant went to Reading to procure 
work. From this date for about four years, whilst working 
in Reading, he continued to visit his family at Harrisburg, 
sent them money, supported her, and maintained his family 
relations with his family at Harrisburg. The depositions 
prove that in the procurement of the decree of divorce a fraud 
was perpetrated upon the Court and the present petitioner, the 
respondent, in the divorce suit, and we so find as a fact. 

Rule is made absolute and the decree in divorce made on 
March 19, 1886, in No. 12 September Term, 1885, in the Court 
of Common Pleas of Berks County, is herewith annulled and 
vacated. 



NOLDE & HORST COMPANY vs. KRUGER et al. 

Sqnity — ^Injunctioii — ^Invasion of Civil Rights — Strlkes^-iPickeits — ^Un- 
lawful Acts — ^Xntimldation and Blot. 

1. An unlawful incvasion of the rights of a person is a proper 
su'bje€t of equitable interference Iby injunction. 

2. Where an emiployer seeks an injunction against unlawful acts 
of strike pickets, the fact th«at the strike was ibrougiht aibout by no 
unlawful conduct on the part of the employer is of importance as 
showing tlhat it has come into court with clean hands. 

3. EJqudty will 'permanently enjoin strike pickets from comimitting 
acts whcih lead to intimidation and riot. 

In the Court of Common Pleas of Berks County, in Equity. 
No. 1123 Equity Docket, 1914. 
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Upon trial and final hearing. 
H. P. Keiser and A. B. Rieser for plaintiff. 
William J. Rourke for defendants. 
Opinion by Endlich, P. J., February 20, 1^15.— 
I. FINDINGS OF FACT. 

1. The Nolde & Horst Company, plaintiff, is a corporation 
of the State of Pennsylvania, owning and operating a hosiery 
mill in the city of Reading, employing about 1,500 persons, 
and manufacturing what is termed in the trade "Full-fashioned 
hosiery," in addition to other hosiery. 

2. On or about Feb. 8, 1914, there was organized, in con- 
nection with the American Federation of Full-fashioned 
Hosiery Workers and the United Textile Workers of America, 
the Full-fashioned Union, No. 900, of Reading, Pa., and 
vicinity, of which the defendants and others, employees of 
the plaintiff, became members. 

3. Shortly thereafter at an interview sought by George D. 
Horst, secretary and treasurer of plaintiff company, the presi- 
dent of the local union, organized as above stated, informed 
said George D. Horst that they intended to get all the knitters 
in the full-fashioned department to join the union and to make 
the mill a union shop, involving the exclusion of all non-union 
employees, restriction upon the number of apprentices to be 
taken on, etc. He was told that there was no abjection on 
the part of the company to its employees belonging to the 
union, nor would it discriminate against any on that ground, 
but that it would neither allow the mill to become a union 
shop nor deal with a union. The determination of the em- 
ployees and of the company, respectively, as above stated, 
was repeated at another interview on March 10, 1914. 

4. Although there was no difference between the em- 
ployees and the company on the subject of wages or other 
conditions, on March 13, 1914, about 60 members of the local 
union quit the service of the company; and whilst some of 
them subsequently returned to work and are still in the com- 
pany's employ, the remainder continue on strike down to the 
present time. 

5. With a view to inducing other employees of plaintiff to 
join the strike and render it effective, those who had left work 
made a practice of gathering in greater or less numbers near 
and about the office and entrances of the plaintiff's mill, fol- 
lowing and calling to the remaining employees when going to 
or leaving the mill, shouting to them while at work, applying 
contemptuous and deriding epithets to them accompanied with 
offensive gestures, occasionally uttering threats, and the like. 
This process of "picketing" was engaged in by the entire 
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number of striking employees, as high as 40 being gathered 
together at once, and at least on one occasion resulted in 
what may be termed a riot. The effect was to annoy the 
management of the mill, to hinder, vex and intimidate the 
employees desirous of continuing at work, to render them 
nervous and impair their efficiency, and generally to interfere 
in an appreciable degree with the orderly and peaceable pur- 
suit of their business as well as of that of the plaintiff com- 
pany, and to invite breaches of the peace and violence. 

11. DISCUSSION. 

There is hardly any room, under the evidence in this case, 
for a dou'bt upon the facts as stated in the foregoing findings. 
There is, of course, some contrariety of testimony as to details 
of action and expression and the identification of individuals 
connected with the one or the other. But it is plain that the 
attitude and conduct of the defendants and their associates, 
as a whole, was the moving cause of all the trouble that 
occurred as its natural and inevitable result. It is idle to talk 
of "peaceful picketing," when picketing parties assume dimen- 
sions in themselves terrorizing: see M. R. Coal Co. vs. Barclay 
Coal Co., 68 Pa. 173, 187, such as they did in this case, and 
their activities lead to intimidation and riot. It is not of 
much consequence from which side came the first blow. We 
are not dealing here with any question of criminality under 
certain acts of assembly: see Bausbach vs. Reiff, 237 Pa. 482, 
491, t)Ut with civil rights and responsibilities as recognized 
and enforced in a court of equity. The important fact is that, 
as long as human nature remains as it is, the things that were 
done by and among the defendants are calculated to bring 
about unlawful results, and are therefore, under the law of 
Pennsylvania as the Supreme Court has laid it down and as 
this Court is bound to accept and administer it, themselves 
unlawful. It is not necessary, in order to demonstrate this, 
to go into an analysis of the authoritative decisions. It is 
enough to mention those in Murdock vs. Walker, 152 Pa. 595 ; 
China Co. vs. Brown, 164 id. 449; O'Neil vs. Behanna, 182 id. 
236; Erdman vs. Mitchell, 207 id. 79; Purvis vs. United 
Brotherhood, 214 id. 348. It may be noted, however, that 
under the last cited decision, in principle apparently in entire 
accord with the very recent one of the Supreme Court of the 
United States, in Coppage vs. Kansas (in part reprinted in 
the Editorial Department of the District Reports of Feb. 9, 
1915), the plaintiff was in the exercise of its constitutional 
rights in refusing the demands of the local union, upon which 
followed the strike. Of course this circumstance does not 
characterize the strike as an unlawful procedure. The de- 
fendants had the right, with or without cause, to refuse in- 
dividually or collectively to work for the plaintiff and by fair 
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and peaceable means to persuade others to join them. But the 
fact that a strike was brought about by no unlawful conduct 
on the part of the employer is of importance in a case of this 
kind as showing that it has come into court with clean hands. 
No stress has been laid or is considered due to the fact 
that, after the issuance of the preliminary injunction, the de- 
fendants, or some of them, continued to congregate around 
the plamtiff's works, etc. With accustomed frankness their 
counsel has assumed the responsibility for what occurred in 
this respect as done in pursuance of an instruction given by 
him under a misapprehension concerning the terms of the 
injunction issued. Moreover, the practice referred to was 
promptly discontinued, and it is not contended that the de- 
fendants have since evinced a disposition to disregard the 
order of the Court heretofore made or still to be made. That 
the latter, in view of the fact that the strike is still on, will 
have to be one making permanent the preliminary injunction, 
at the costs of the defendants, is a conclusion from which 
there seems to be no escape. 

III. CONCLUSIONS. 

A. The actions of the defendants and their associates 
stated in the Findings of Fact, and more particularly in the 
5th finding, were in excess of their lawful rights and con- 
stituted an unlawful invasion of the rights of the plaintiff, 
which is the proper subject of equitable interference by in- 
junction. 

B. The strike being still on, the plaintiff is entitled to a 
decree making permanent the preliminary injunction hereto- 
fore issued. 

C. The costs of this litigation are to be paid by defendants. 
And now, Feb. 20, 1915, the Prothonotary is directed to 

enter a decree nisi in the above-entitled cause in accordance 
with the foregoing decision, and forthwith to give notice 
thereof to the parties or their counsel of record, sec. reg. 



HOLLIS vs. BLAND. 

Gquity — CJontract for Sale of Ijand — Specific Performance. 

Where a vendor sells real estate and thereafter it is discovered 
that she has but an undivided interest tlherein, the purchaser is en- 
titled to a decree for specific performance for such interest as the 
vendor ownisi. 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1125 Equity Docket, 1914. 



Digitized by VjOOQIC 



BERKS OOUNTY I^AiW JOURNAX.. 183 

Exceptions by defendant to decision reported in 7 Berlcs 
Co. L. J. 112. 

George J. Gross for defendant and exceptions. 

William Kerper Stevens and Charles William Matten 
for plaintiff. 

Opinion by Wagner, J., February 20, 1915. — The de- 
fendant has filed exceptions to the three conclusions of law 
in this case, and no exception to the finding's of fact. 

The arguments in support of the exceptions raise no new 
questions, and are the same that were advanced at the original 
argument, when counsel for defendant contended that relief 
is of grace, and that the facts of this case were such as war- 
ranted the court to exercise this power in refusing to grant 
specific performance. 

We thought that in our former discussion we had made 
ourselves perfectly clear, but by reason of these exceptions 
and the argument thereon, we will consider this case still 
further in detail, for the purpose of more fully setting forth 
the reasons which compel us to the conclusion to which we 
have come. 

An examination of the agreement entered into by the 
defendant with the plaintiff shows a specific written contract 
entered into on the .21st day of January, 1911, between Kath- 
erina Smith Bland, of the one part, and Despina Hollis, of the 
other part. In it Katherina Smith Bland agreed with the said 
Despina Hollis: 

"That she, the said Katherina Smith Bland, shall and will, 
by a good and complete title, grant, convey, and assure unto 
the said Despina Hollis, in fee-simple, clear of all encum- 
brances, ALL THAT CERTAIN lots and buildings thereon, 
known as Nos. 32, 34 and 36 Plum Street, in the City of 
Reading, Berks County, State of Pennsylvania. 

"The deed is to be delivered and possession given on or 
before the first day of April next ensuing the date hereof. 
It is agreed that the expenses of the conveyance shall be paid 
as follows, viz. : by the purchaser, but it is understood and 
agreed that taxes, liens whatsoever and clearing of title shall 
be paid by the party of the first part. 

"In Consideration Whereof, the said Despina Hollis 
agrees to pay unto the said Katherina Smith Bland the sum 
of Twenty-eight hundred ($2,800.00) Dollars in the following 
manner, to wit: One Hundred ($100.00) Dollars deposit on 
the signing of this Agreement, and the balance, $2,700.'.0, 
when Dee^l is given and title cleared. 

"And for the true performance of all and every the 
covenants and agreements aforesaid, each of the said parties 
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binds themselves and their heirs, executors and administrators 
firmly by these presents." 

The requisites of a decree for specific performance is thus 
stated in Baldridge vs. George, 216 Pa. St. 231, on page 232: 
"The essential basis of a decree for specific performance is a 
definite present agreement in regard to a specified piece of 
land, clearly designated as present to the minds of both parties, 
and to be conveyed by one to the other." See also Brown vs. 
Hughes, 244 Pa. St. 397, 400. The aforesaid agreement be- 
tween plaintiff and defendant definitely sets forth every one 
of these essential elements. 

The ground upon which a chancellor executes an execu- 
tory contract for the sale of land is thus stated in Kerr et al. 
vs. Day, 14 Pa. St. 112, on page 114: "Equity looks upon 
things agreed to be done, as actually performed ; consequently, 
when an agreement is made for the sale of an estate, the 
vendor is considered as a trustee for the purchaser, of the 
estate sold, and the purchaser as a trustee of the purchase 
money for the vendor: Green vs. Smith, 1 Atk. 572; Craig 
vs. Leslie, 3 Wheat. 578. The vendee is, in contemplation of 
equity, actually seized of the estate, and is, therefore, subject 
to any loss which may happen to it between the agreement 
and the conveyance, and will enjoy any 'benefit which may 
accrue in the same interval. As a consequence, he may sell 
or charge the estate before convevance executed: Selon vs. 
Slade, 7 Ves. Jr. 265; 1 Ves. 220"; 6 Ves. Jr. 352; and the 
death of either vendor or vendee, even before the time of 
completing the contract, is held to be entirely immaterial: 
Winged vs. Lofebury, 2 Eq. Ca. Abr. 32, pi. 43; Paul vs. 
Wilkins, Tothill, lOG; Baker vs. Hill, 2 Ch. R. 113." We 
have here then the essential elements and the grounds for a 
decree, of specific performance. 

What then is there in the evidence which warrants a 
refusal of the decree for specific performance, or that shows 
that there is anything inequitable in granting the prayer of 
the plaintiff in the bill, in the circumstances as they existed 
at the time of the contract, or that subsequently arose? That 
is, what is there in the evidence to justify a chancellor to 
withhold from plaintiff her right to a decree for specific per- 
formance ? 

The only evidence submitted, with the exception of two 
letters, which were evidence only of an attempt by defendant 
to return to plaintiff the dow^n money, was on the part of the 
plaintiff. This is an action by one woman against another. 
There is no evidence whatever that the plaintiff at the time 
the contract was entered into had any knowledge that the 
whole legal title to the premises was not in the defendant on 
Jan. 21, when she undertook to convey to plaintiffs Nos. 32, 
34 and 36 Plum Street. The plaintiff, when she entered into 
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this contract with the defendant, had a right to presinnc that 
defendant either then had the whole legal title to the premises 
that she contracted to convey, or was then in such a position 
that she could acquire legal title thereto by April 1, upon 
which date she agreed to convey the premises to th^ plaintiff. 
In Erwin vs. Alyers, 46 Pa. St. 96, on page lOG, we have: 
"It was no part of his (meaning purchaser) duty to inquire 
what title the vendor had to give when the articles of agree- 
ment were made. He took the engagement of the vendor to 
make him a full assurance, and until the contract came to be 
executed, by a delivery of the deed, he was not called U'pon to 
investigate the extent of the vendor's rights. If the vendors 
covenant be broken, the vendee has several remedies. He 
may rescind the contract, or at his election may bring an 
action at law to recover damages, or institute a proceeding 
in equity to enforce specific performance. These are rights 
of the vendee. Clearly the vendor has no right to rescind 
the contract for his own breach of its covenants." The mere 
fact, therefore, that the defendant owns this property in com- 
mon with her sisters, is not a defence to a decree for specific 
performance of such part to which she has title. 

The plaintiff, as is shown by the evidence, and which is 
also not controverted, agreed to take such title as the de- 
fendant was able to give, and offered to pay to her the pro- 
portionate part of the consideration. In Erwin vs. Myers, 
supra, on page 106, w^e have: 'Tf a man having partial in- 
terests in an estate, chooses to enter into a contract respecting 
it, and agrees to sell it as his own, it is not competent for 
him afterwards to say, though he has valuable interests, he 
has not the entirety, and therefore a purchaser shall not have 
the benefit of his contract For the purposes of this juris- 
diction, the person contracting under those circumstances is 
bound by the assertion in his contract, and if the vendee 
chooses to take as much as he can have, he has a right to 
that, and to an abatement." Also on page 107: "Adams, in 
his Treatise on Equity, page 90, lays it down that, in favour 
of the purchaser the rule in equity is, though he cannot have 
a partial interest forced upon him, yet if he entered into the 
contract in ignorance of the vendor's incapacity to give him 
the whole, and chooses afterwards to take as much as he 
can get, he has generally, though not universally, a right to 
insist on that, with compensation for the defect He adds, 
the defect must be one admitting of compensation, and not a 
mere matter of arbitrary damages. In Story's Equity, § 779, 
the general rule is also said to be that the purchaser, if he 
chooses, is entitled to have the contract specifically performed 
as far as the vendor can perform it, and to have an abatement 
out of the purchase-money, or compensation for any deficiency 
in the title, quantity, quality, description, or other matters 
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touching the estate; and in Morse vs. Elmendorff, 11 Paige 288, 
the chancellor went so far as to say that in a case where the 
vendor never had it in his power to perform at all, if the 
purchaser had filed his bill in good faith, supposing at the 
time he instituted his suit specific performance could be de- 
creed, he was not prepared to deny that the court would retain 
his suit, and award the complainant a compensation in dam- 
ages. However this may be, there is nothing in the general 
rule of which a vendor can complain. It is his own fault if 
he has assumed obligations which he cannot fulfill. Jt cannot 
be inequitable to require him to perform, as far as is in his 
power, and beinjg in' a court of equity, a decree that he make 
compensation for all that he fails to perform is but completing 
what the court hjas begun, and preventing a multiplicity of 
suits. In no just sense can it be said that thus a new contract 
is made for the parties. The vendor is not compelled to convey 
anything which he did not agree to convey, and the vendee 
pays for what he gets, according to the rate established by 
the agreement.'' To the same eilect is Burk's Appeal, 75 Pa. 
St. 141; Napier vs. Darlington, TO Pa. St. 61; Farber vs. Blu- 
baker Coal Co., 216 Pa. St. 209; Stratford vs. Lukens, 52 Pa. 
Sup. Ct. 3o5 ; Whiteside vs. Winans, 29 Pa. Sup. Ct. 244 ; 
Hughes vs. Antill, 23 Pa. Sup. Ct. 290. In Farber vs. Blubaker 
Coal Co., supra, on page 214, we have: ''It is settled law that 
when a vendor sells real estate and thereafter it is discovered 
that he has but an undivided interest therein, the purchaser, 
if he desire, may elect to accept such interest as the vendor 
can convey, or he may decline to accept and may rescind the 
contract." In Whiteside vs. Winans, supra, where the hus- 
band had contracted to convey his lands without his wife 
joining in the agreement, and thie wife refused to join in the 
deed of conveyance, but the vendee agreed to accept such title 
as the hus'band', the vendor, was able to give, the court, on 
page 248, says : "The plaintiff has a right to insist on a specific 
performance of the contract so far as the vendor can carry it 
out." Also in Stratford vs. Lukens, supra, pp. 359, 360, — 
a similar case of a bill in equity for specific performance, — 
we have: "It is argued by appellant's learned counsel that 
the defendant's wife will not join with him in conveying the 
land in question, and, therefore, he cannot be compelled to 
comply with his contract. A sufficient answer to this con- 
tention is that the bill is only against the defendant and the 
plaintiff did not ask for and ,did not secure a decree against 
the wife. All that is required is for the defendant to convey 
the land without his wife joining in the deed. We here re- 
mark that at the trial the plaintiff distinctly testified that he 
was entirely willing to accept a deed from the defendant with- 
out his wife joining therein. We hold that he is entitled to 
such a conveyance from the defendant." From these cases 
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it must be perfectly plain that the mere fact that the de- 
fendant in this case has but an ei^ht-twenty-second interest 
in the premises that she agreed to convey does not warrant 
us to deny to plaintiff, the purchaser, who is willing to accept 
that interest, a decree for specific performance therefor. 

We have again very carefully gone over the entire evi- 
dence a number of times for the purpose of finding therein 
something to support defendant's contention that the grant- 
ing of a decree for. specific performance would be inequitable. 
This evidence we will consider in detail. On page 2, N. of T., 
plaintiff testified that she went to the office of defendant's 
attorney on March 30. She had with her the $2,700, the bal- 
ance of the purchase money ; that defendant's attorney refused 
to accept the money; that the attorney said that he could 
not take the money, he did not want any money, because 
Miss Bland would not sell it. Thereupon her brother said, 
"We brought the money here and we would like to have the 
property." Then counsel said that Miss Bland had changed 
her mind, she did not want to sell the property; that she had 
heard from her sisters, that she had received a letter, and 
that she would not sell it, and that thereupon the brother said, 
"If she don't sell it all, why don't she sell her share?" To 
which defendant's counsel replied that she would not sell her 
share either, and that therefore they left. Afterwards plaintiff 
went to defendant's house. What occurred there is shown on 
N. of T., p. 4. Plaintiff testified: ' 

"We went there. Miss Bland came downstairs. We told 
her we had a deed for the one-third interest. She says, *I have 
nothing to do with the matter, see my lawyer about this.' 
My brother took the money out. It was twenty-dollar gold 
pieces, nine hundred and twenty dollars and some cents; I' 
don't remember right any more. She says, *No; it is very 
appetizing, but I can't take it.' My brother says, 'Why riot?' 
She said, 'Because my people want more money.' " 

Also, on the same page, it was testified that defendant 
said she could not put anybody in her properties ; that she 
did not like to put a stranger in'hcr property, "that is the 
way she said it." In this testimony we do not see anything 
other than a refusal by defendant to convey her share of the 
property upon the ground that she did not have the title to 
the whole of it, which, as we have already seen, is no excuse ; 
also because her sisters would not join with her, stating that 
they wanted more money, and that she did not desire to put 
any person in her property. In this we fail to find any ground 
of any inequitable elements whatever, or any hardships arising 
by the enforcement of specific performance. . 

Defendant's counsel, in his brief, in the reqliest to the 
court to exercise its grace in the granting pf specific perform- 
ance, cites : Elbert vs. O'Neil, 10? Pa. St. 302 ; Rennyson vs. 
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Rozell, 106 Pa. St. 407; Hess vs. Calender, 120 Pa. St. 138; 
Friend vs. Lamb, 152 Pa. St. 529; Mitchell vs. Steinmetz, 97 
Pa. St. 251; Latta vs. Hax, 219 Pa. St. 483; Weigle et al. vs. 
Mercer, 1 Pa. Sup. Ct. 490; Spotts vs. Eisenhauer, ol Pa. 
Sup. Ct. 89. 

Grace does not mean, as we stated in our former opinion, 
that we can arbitrarily refuse the relief prayed for. Elbert vs. 
O'Neil, supra, was a case where an aged widow on the morn- 
ing after her husband's funeral had verbally agreed to sell a 
tract of land, and a few days afterwards she executed an agree- 
ment of sale in writing, in pursuance of the verbal agreement. 
The evidence in that case by her physician, was that he had 
visited her professionally every day for about a week after 
her husband's death, and found her in a very nervous condition, 
laboring under great nervous prostration, very much worried, 
etc. This physician expressed great doubt as to whether she 
was competent to enter into a bargain or contract . That case 
is quite different from the one under consideration. The 
inequity to compel specific performance under such facts is 
plain. In the present case we have one woman making- an 
agreement with another. There is no evidence to show that 
the one was younger, more inexperienced, taken advantage of, 
or less a business woman than the other. We do not here 
have a particle of evidence to show anything inequitable at 
the time that the contract was entered into. 

In Rennyson vs. Rozell, supra, another of the cases cited 
by defendant, we have a person entering into a contract with 
the vendee for the sale of a lot for $600. This was entered 
into on Dec. 18, 1872. Subsequently an assignee of the vendee, 
on Sept. 25, 1875, when the vendor, by the conduct of the 
vendee, had ^been led to believe that the agreement had been 
rescinded, and after he had erected a new and valuable build- 
ing upon the premises, so that the value at the time of the 
attempted enforcement of the contract was no longer $600, but 
between $4,000 and $5,000, attempted to secure a conveyance 
in accordance with this contract entered into nearly three years 
before. The inequitableness to compel specific performance 
here is again plain. Thus we might examine every one of the 
cases cited, and find that the facts of each case clearly show 
that the carrying out of the contract would have been inequit- 
able, which element we fail to recognize in the case under 
consideration. 'We therefore do not see how we can do other- 
wise than dismiss defendant's exceptions, and grant to plaintiff 
a decree for specific performance. 

In plaintiff's bill she has also asked for damages. In our 
former findings we did not make a distinct finding upon this 
question, for the reason that we failed to see from the evidence 
how to determine the amount. At the argument of this case 
counsel for plaintiff stated plaintiff waived all damages that 
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may have accrued to her by reason of the failure of the de- 
fendant to be able to convey to her the entire premises, and 
also damages for failure to convey to plaintiff her interest in 
the premises when called upon to do so by plaintiff. 

In order that there may be no dispute about the matter 
of damages, we make this a distinct finding under our con- 
clusions of law; that is, that the plaintiff is not entitled to 
damages by reason of the failure on the part of the defendant 
to convey title to the entire premises or by reason of delay in . 
conveying her interest in said premises to plaintiff. 

AND NOW, February 20, 1015, the exceptions are dis- 
missed and counsel for plaintiff may prepare and submit the 
proper final decree sec. reg. 



YOCUM et al. vs. MEINIG COMPANY. 

Equity — Niiisaiice — Injunction — Glove Factory — Residential Neighbor- 
hood — Noise and Vibration. 

1. Equity will permaneiVtly enjoin a manufacturing- corporation, 
its officers and agents from permitting its employees to throw refuse 
or other articles upon the property of adjoining owners. 

2. A manufacturing establishment first on the ground and then 
undoubtedly lawful may, by the subsequent development of the sur- 
roundings and the manner in which they are affected, become a nuis- 
ance. 

3. The mere fact that a section of a growing and busy city at the 
time of the erection of dwelling houses is a quiet, residential one 
constitutes no guaranty that it will forever remain such, nor (in the 
absence of municipal or legislative restriction) a valid or sufficient 
reason in equity for inhibiting the introduction of lawful prosecution 
of enterprises which cannot but modify its previous character and 
make it less desirable for the purposes the flrst-comers had in view 
when they selected it. 

4. Where the operation of a glove factory in a residential neigh- 
borhood causes anonyances which, judged by what is common in the 
community, are unusual in kind or degree, a menace or positive detri- 
ment to health, impair the right of free use and enjoyment of property 
and it appears that all this results from a mode of conducting the 
business objected to which admits of modification (though at some 
sacrifice to the owner) so as to avoid or mitigate the effects referred to, 
there is no principle of justice that can be invoked to deny to the 
injured party such measure of relief as can be granted without need- 
lessly striking down a widely useful industry. 

5. Where the facts and equities call for it, a chancellor is re- 
quired to give relief by injunction; but such injunction should never 
go beyond the requirements of the particular case; and under no 
circumstances should a decree be entered the apparent practical effect 
of which will be to close an industrial plant, if it is possible to frame 
another decree which will give such relief as the plaintiff is entitled to. 

In the Court of Common Pleas of Berks County, in Equity. 

No. 1131 Equity Docket, 191 1. 

John B. Stevens for plaintiff. 

H. P. Keiser and A. B. Rieser for defendant 

Opinion by Endlich, P. J., February 20, 1915. 
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I. FINDINGS OF FACT. 

1. At and before the filing- of this bill the plaintiffs, Clar- 
ence Yocom, Charles H. Vv alley, Dora M. Woods and Leonard 
G. Yoder, respectively, were the owners of the houses Nos. 
151, 149, 1-11 and 145 West Greenwich street, in the City of 
Reading, and occupied the same, with their families, as dwell- 
ings ; the neighborhood being a residential section of said city, 
without any manufacturing establishment (except that of de- 
fendant hereinafter referred to) within a block and a half of 
said properties. 

. 2. The plaintiffs' properties are all situate on the north 
side of West Greenwich street, west of McKnight street, the 
lots extending northw^ardly 110 feet to a 10-foof alley. The 
houses, built between ^005 and 1907, and not shown to be 
structurall}^ deficient or out of repair, have stone fronts 2 
stories high, rnansard roofs, and 2-story brick back buildings. 
There are 4 rooms, a cookery and a small porch on the first 
floor, — 1 rooms and a porch on the second floor, — and 2 rooms 
on the third floor or attic. 

3. The E. Richard Meinig Co., defendant, a corporation 
of this State chartered March 27, 1907, for the manufacturing 
and selling of hosiery, gloves and knit goods and all other 
business property incidental thereto, is the owner of a lot of 
ground on the west side of McKnight street, between West 
Greenwich and West Oley streets, in the City of Reading, 
beginning at a point on the west side of McKnight street 
120 feet north of West Greenwich street, at a corner of the 
10-foot alley mentioned in the preceding finding, and extending 
northwardly along McKnight street 220 feet to a 15-foot alley, 
and again westwardly 134^/2 feet to a 10-foot alley. 

4. Upon the lot just described and after the building, and 
occupancy as dwelHngs, of the houses owned by plaintiffs, the 
defendant, in 1907, erected, fronting on McKnight street, a 
large four-story factory, with basement, boiler and engine 
house, dye house and other impi;ovements, and has since used 
and operated the same as a glove factory. 

5. During the latter part of 1913 defendant added a four- 
story annex to said factory upon that portion of the lot which 
abuts upon the 10-foot alley mentioned in the 2nd and 3rd 
findings ; and since, uses and operates the same in connection 
with other portions of its main factory as a silk-weaving plant. 

6. In this addition or annex, on the first floor, are 22 weav- 
ing machines weighing about 2 tons each, wath 6 legs resting 
on, but not fastened to, the concrete base or floor, which is a 
solid slab laid upon the earth, there being no basement or 
cellar. The machines are about 12 feet in length, 3 feet in 
width or depth, and or 7 feet in heigh]L They are run by 
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electricity at a speed of 150 to 160 revolutions per minute. 
To each machine tlvere are 2 beams, one traveling up and one 
down, another motion looping the thread. The distance the 
beams are to travel is regulated by a cam. On each machine 
there is a guard-bell, similar to a bicycle bell, which is used, 
like the bell on a typewriter, to regulate the racks. Each of 
these bells rings on-ce about every 5 minutes In the old fac- 
tory there are on the first floor 36 weaving machines, similar 
to, but smaller and working at less speed than, those in the 
annex. On the second floor are the winding-machines, and 
on the third the sewing-machines. 

7. The back-buildings of plaintiffs' houses face the de- 
fendant's factory and annex. In the latter there are 32 win- 
dows about 5 feet wide and 8 or 10 feet high, and 4 doors; 
and in the old factory there are 15 windows and 12 large doors 
facing south. Between the factory buildings and the yards 
of plaintiffs' properties there is the 10-foot alley (see Findings 
2, 3 and 5) paved with brick. 

8. The defendant's factory, as it stands, represents an in- 
vestment of about $800,000, and gives employment to about 
800 men and women in the manufacture of silk cloth, out of 
which it makes silk gloves and underwear. The number of 
hands at work at night, when the mill is running day and 
night, is about 45. 

9. At the time of the institution of this suit and thereafter, 
up to Sept. 9, 1914, the entire plant, including the annex, was 
operated from 7 a. m. of Monday to 12 m. of Saturday, with 
intermissions of one hour at noon and of half an hour at 
midnight, each day. On the date mentioned, it was agreed to 
discontinue the operation of the annex from 8 p. m. to 6 a .m., 
pending the disposition of the bill. The old factory was run 
day and night until about Oct. 24, 1914, when night work was 
there also discontinued. During the summer, 1914, the win- 
dows of the factory and annex were kept open while the plant 
was in operation Since then it has been operated with closed 
windows. 

10. Whilst no materially injurious consequences appear 
to have attended the operation of the old factory alone, before 
the addition of the annex, the operation of the latter, and of 
the entire plant as it stands, produces both noises and vibra- 
tions, which gravely affect the plaintiffs' properties and those 
dwelling within them, — the noises being greatest when the 
mill is run with windows open, the vibrations more noticeable 
when it is run with windows closed. The noises are loud, 
unusual in character, continuous, penetrating and disturbing. 
Awhile the mill is in operation. The vibrations are, during that 
time, pronounced, prolonged, almost constant. Apart from 
the noise, the vibrations are not productive of unbearable per- 
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sonal discomfort, but have been and are likely to continue to 
be productive of actual and appreciable damage to the proper- 
ties. The effect of the noises and vibrations combined, when 
the mill is operated day and night and with windows open, is 
to cause personal annoyance, discomfort and distress to plain- 
tiffs and their families, deprive them of rest and sleep, impair 
their health, seriously affecting the nerves of the well and 
aggravating the condition and hindering the recovery of the 
sick, interfere with plaintiffs* use and enjoyment of their re- 
spective properties, and render portions of the same unfit for 
residential purposes, virtually uninhabitable. 

11. During the night (when the mill was running) and 
also in daytime employees of the defendant indulged in loud 
and unseemly noises, singing, shouting and dancing, yelling 
and swearing, and other offensive conduct, in the plain view 
and hearing of the occupants of plaintiffs' houses, to their 
annoyance and discomfort. Numerous articles, such as bits 
of food, peach-stones, cigar stumps, waste paper and other 
refuse, were by employees of defendant thrown into plaintiffs' 
yards from the defendant's mill. 

12. Complaints have been made from time to time by plain- 
tiffs to the company of the annoyances, etc., hereinbefore de- 
scribed, without, however, securing adequate and permanent 
relief. 

II. DlSCl\SSION. 

Concerning the throwing of refuse upon plaintiffs' proper- 
ties, the lack of any possible justification for it and its effect 
as an element making in favor of plaintiffs' application for an 
injunction need no discussion. It is enough to refer to Kestner 
vs. Hospital, 245 Pa. 326, where similar acts traced to patients 
in a hospital were recognized as a ground for declaring its 
conduct enjoinable. Much the same may be said of the other 
offensive conduct of the employees. It is undoubtedly the 
duty of the defendant to prevent such occurrences; and if its 
ow*n prohibitions and vigilance shall not suffice, under the 
decree that will be made the process of the Court will be 
available to reach the offenders. 

When we come to the noises and vibrations impairing- the 
personal comfort and health of the members of plaintiff's' 
families and the enjoyment of their properties, it is of course 
necessary to bear in mind the fact of which we are bound to 
take notice that Reading is a city of large and varied industries, 
and the rule, so often reiterated, that those living in a com- 
munity are bound to put up with a reasonable amount of dis- 
comfort of the kind ordinarily caused by the prosecution of 
the trades and businesses there carried on. A certain weight 
is properly attached to the character of the particular locality 
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where the complainants' properties were erected and residence 
in them begun; i. e., to the fact, as it may be, that the neigh- 
borhood at that time was a purely residential one free from 
manufacturing and like establishments, or that the presence 
of guch preceded the building and occupancy of the dwellings. 
Bvit in the nature of things the ascertainment of the fact either 
way is not decisive. On the one hand an establishment first 
on the ground and then undoubtedly lawful may, by the sub- 
sequent development of the surroundings and the manner in 
which they are affected, become a nuisance. And on the other 
hand the mere fact that a section of a growing and 'busy city 
at the time of the erection of dwelling houses is a quiet, resi- 
dential one constitutes no guaranty that it will forever remain 
?uch, nor (in the absence of municipal or legislative restric- 
tion: see Rhodes vs. Dunbar, 57 Pa. 274, 286), a valid or suffi- 
cient reason in equity for inhibiting the introduction or lawful 
prosecution of enterprises which cannot but modify its pre- 
vious character and make it less desirable for the purposes 
the first^comers had in view when they selected it. An abund- 
ance of authorities, here and elsewhere, might be cited illus- 
trating each of these propositions. But they are sufficiently 
obvious to any common-sense view. And yet they are subject 
to an equally obvious and by the authorities equally well rec- 
ognized limitation; namely, that where the annoyances, judged 
by what is common in the community, are unusual in kind 
or degree, — where they are a menace or positive detriment to 
health, — where they substantially impair the right of free use 
and enjoyment of property, (which is the right of property 
itself: Hutchinson vs. Shimmelfeder, 40 Pa. 396, 398), — and 
where, finally it appears that all this results from a mode of 
conducting the business objected to which admits of modifica- 
tion (though at some sacrifice to the owner) so as to avoid or 
mitigate the effects referred to, there is no principle of justice 
that can be invoked to deny to the injured party such measure 
of relief as can be granted without needlessly striking down a 
widely useful industry . And it is to be regarded as at least a 
significant makeweight if, in addition to what has already been 
enumerated, actual physical damage has come to complainants' 
property, and further damage to it is to be expected, from the 
operation of defendant's plant. No case combining all these 
facts, it is safe to say, can be found in our books where the 
plaintiff was sent out of a court of equity without redress. 
In such a case there is no right to withhold it on any doctrine 
of discretionary grace or balancing of inconveniences: Sulli- 
van vs. Steel Co., 208 Pa. 540, 555-6. But of course even 
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there the observation in Collins vs. Iron Works, 227 Pa. 326, 
at p. 331, holds good: 

"Where the facts and equities call for it, a chancellor is 
required to give relief by injunction ; but such injunction should 
never go beyond the requirements of the particular case ; and 
unaer no circumstances should a decree be entered the ap- 
parent practical effect of which will be to close an industrial 
plant if it is possible to frame another decree which will give 
such relief as the plaintiff is entitled to." 

In this case the evidence, candidly considered, shows the 
presence of all the elements of injury above spoken of and 
tracLs them to the defendant's plant, as it was operated at the 
time the bill was filed and, if not controlled, may be a^^ain. The 
noise emanating from it when the windows are open is de- 
scribed as similar to that caused by a sawmill or a thrashing- 
machme or a waterfall, with the addition of thumping; as 
continuous and roaring; as so intense as to be scarcely endur- 
able; as unbearable; as preventing sleep, conversation in an 
ordinary tone in parts of the plaintiffs' houses, the use of a 
telephone., the hearing of the door-bell, etc. Besides this there 
is the ringing di the guard-bell on each machine every 5 min- 
iltes, that is 264 rings every hour. The vibration is likened to 
that produced by a passing trolley car, but continuous. It is 
felt throughout the houses and even on the porches, causing 
the walls and floors to tremble, the windows and the dishes in 
cupboards to rattle, chandeliers, stoves, pipes in the cellar to 
move, pictures on the walls to be displaced, chairs in which 
persons are sitting and beds in which they are lying, as well 
as clocks and lights, to shake, and everything to quiver to the 
touch. In one of the houses some of the plumbing was loos- 
ened, partly disconnected and made to leak; in another some 
plastering was brought down and cracks were sprung in the 
walls. Efforts to remedy part of the trouble by the use of 
wedge«, stripping and pads were unavailing. The vibrations 
alone wc^uld not perhaps give rise to unbearable personal dis- 
com/ort; combined with the noise they produce an effect 
which is hard to endure, especially to those constantly in the 
houses. As to the distressing, comfort and health-wrecking 
effect of all this upon the occupants of the plaintiffs* houses, 
the testimony of plaintiffs and other persons having nieans of 
knowledge, and the obvious inferences from the undisputed 
facts, are clear and positive. Nor, with few exceptions, do 
they relate to sick, delicate or supersensitive persons, but to 
healthy, normal, average people. If upon the result of the 
evidence and the material facts involved there were room for 
a substantial doubt, the proper course to pursue might be 
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that sugfgested in Bitting^s App., 105 Pa. 517, 522, and adopted 
in Manegold vs. Foundry Co., 17 Distr. R. 973,— refusing a 
decree for the present, but retaining the bill in order to give 
plaintiff? an opportunity of establishing their right by actions 
at lawr. But the testimony and the inferences flowing from it 
are here practically one-sided and uncontradicted. There is, 
to be sure, the evidence of the defendant's witnesses, who on 
a certain occasion visited one of the plaintiffs' houses to ob- 
serve the effects of the operation of the mill, that none of 
moment were noticeable. But in the first place such a test, 
with a large number of persons crowded into a small room, 
weighing down and steadying its floor, is necessarily made 
tmder conditions which render it unsatisfactory and inade- 
quate to draw in question the accuracy of statements based 
upon familiarity with the ordinary conditions. And in the 
second place, observations made in the space of a few minutes, 
even under the fairest conditions, can afford no measure of the 
annoyance involved in the same phenomena to persons sub- 
jected to their effect continually, day in and day out, for weeks 
and months. It is indeed the continuity of the thing* that 
makes it so obnoxious and wearing, and that gives its most 
impressive sig:nificance to the situation as detailed by the tes- 
timony on plaintiffs' side. As opposed to it, for the reasons 
state^l, the defendant's evidence referred to can amount at the 
most to a scintilla, and is not entitled to any real weight, 
under the doctrine approved in Fisher vs. Scharadin, 186 Pa. 
565. iyQSf and similar decisions. 

Tfcat, under these circumstances, the facts proven are 
conservatively stated in the findings, and demand that relief 
be afforded to plaintiff, is too plain for discussion. Nor does 
the case lack indications of its practicability. Some measure 
of relief has attended the concessions voluntarily, but only 
temporarily, made by defendant in discontinuing night-work 
in the mill and keeping its windows closed. The vibrations 
may possibly be obviated, or mitigated, by a change in the 
arrangement or management of the machines, or by such other 
methods and remedies as the professional and technical skill 
which is at defendant's command, and which it is bound to 
employ, may suggest as appropriate. If there is any specific 
defect in the construction or operation of defendant's plant, 
accounting for the trouble complained of and susceptible of 
correction, it cannot be expected of plaintiffs that they should 
point it out and indicate its cure. Neither is it for the Court 
to prescribe the manner in which a defendant is to conduct his 
business, even when he is inhibited from continuing his pres- 
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ent methods: Atty-Gen. vs. Asylum, L. R. 4 Ch. App. 146. 
All fhat we can or ought to do at this time was done and 
approved in Evans vs. Fertiliz. Co., 160 Pa. 209, — namely, en- 
join the further carrying on of the defendant's business in the 
manner and with the effect described in the bill and the find- 
ings of lact. There is no need for doubting the disposition of 
the defendant to respect the rights of the plaintiffs and in its 
operation of the mill to conform to the requirements of the 
law recognizing those rights. The plaintiffs, in turn, cannot 
fail to realize that they are obliged to submit to such minor 
discomforts and drawbacks as the location of property and 
residence in a manufacturing city bring with them. It may 
not unnaturally be expected that, with an honest effort at 
accommodation on both sides, a mutually acceptable result 
will be reached. If not, the bona fides and sufficiency of the 
measures to be taken 'by defendant in compliance with the 
decree, as well as the reasonableness of any demands of plain- 
tiffs going beyond them, may, upon proper proceeding's, be- 
come the subject of further inquiry by the Court. The costs 
of this litigation will have to fall upon the defendant. 

III. CONCLUSIONS. 

A. Upon the facts found the plaintiffs are entitled to relief 
in equity against the defendant. 

B. Plaintiffs are entitled to a permanent injunction (a) 
restraining defendant, its officers and agents from permitting^ 
the throwing of refuse or other articles upon the properties 
of plaintift^s or any of them, and from permitting noisy and 
offensive conduct on the part of its employees or any of them 
as described in the bill and findings of fact; (b) restraining^ 
said employees from all such actions, practices and conduct ; 
and (c) restraining defendant, its officers, agents and em- 
ployees from operating and conducting its aforesaid mill and 
business in the manner and with the effect, injurious to plain- 
tiffs, described in the bill and the foregoing findings of fact. 

C. The costs of this proceeding are to be paid by defendant. 
And now^, Feb. 20, 1915, the Prothonotary is directed to 

enter a decree nisi in the atjove-entitled cause in accordance 
with the foregoing decision, and forthwith to give notice 
thereof to the parties or their counsel of record, sec. reg. 
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DEISHER vs. AMUSEMENT COMPANY. 
Landlord and Tenant — Power to* Distrain — "Rent" — ^Lease. 

1. A landlord's riffht to be paid out of the proceeds of a sale de- 
pends on his power to distrain on the goods sold. 

2. The power to distrain being incident solely to that which is 
strictly rent, the landlord can make the tenant's goods liable to distress 
only if and to the extent that his demand is rent properly speaking, or 
if and to the extent that the agreement of the parties has made it rent 
enforceable "by distress. 

3. In order to be effective, the intention disclosed by the lease to 
make collectible by distfess as rent sums expended for improvements, 
etc., must be clear. The right of distress cannot toe given ;by way of 
implication. 

4. In order to be regarded as rent, sums for improvements, etc., 
stipulated to be paid by a lessee, must have to do with the use of the 
premises by the lessee or some advantage to be derived 'by him in 
connection with their use, constitute a part of the return to be made 
for suiCh use or advantage, and -be due to the lessor. 

In the Court of Common Pleas of Berks County. 

No. 9 January Term, 1915, E. D. 

Exceptions by plaintiff to rent claim. 

Walter G. Steininger for plaintiff and exceptions. 

Isaac Hiester for defendant. 

Opinion by Endlich, P. J., February 20, 1915. — An execu- 
tion issued by plaintiff against defendant was levied Dec. 16, 
1914, on defendant's chattels found upon property occupied 
by it as tenant of the Hawley estate. Before sale the latter 
filed with the Sheriff a **rent claim" for $369.10 as payable out 
of the proceeds of the execution. The chattels levied on were 
sold for a sum of which, after deduction of costs, there re- 
mained in the Sheriff's hands $283.05. Plaintiff having filed 
exceptions to the claim, by agreement of counsel that balance 
was considered in court, and so reported, for distribution. 

The claim is founded upon a written lease of the property 
made March 2, 1908, and having to run to Apr. 2, 1915. Orig- 
inally made between the Hawley estate as lessor and two par- 
ties by the names of Smith and Painter as lessees, the lease 
was, in writing, assigned to and accepted by successive tenants, 
there being, however, no written assignment to or acceptance 
by defendant. It describes the property and declares its de- 
mise for the term of 2 years and 1 month "at a rental of $150 
a month" with an option for a further term of 5 years "at the 
same rent" — 

"on the condition that (lessee) pays the ... in- 
crease of the taxes . . . during said 5 years; with the 
further condition that (lessee) pay any extra fire insurance 
premiums . . . upon the further condition that (lessee) 
at the end of this lease, or of any option under the same 
. pay to (lessor) $100 upon receiving proper legal 
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notice, for the restoration of the Penn street front to the con- 
dition such as the (lessor) desires the same to be/' 

Then follows a stipulation that the lease includes steam 
heat and joint use of elevator, and that no business is to be 
done on Sunday, — and thereupon the clause — 

"To have and to hold the premises aforesaid, unto the 
lessees . . . they yielding and paying for the same unto 
the lessor . . . the rent or sum of $150 a month, payable 
monthly in advance." 

The next clause deals with the consequences of non-pay- 
ment of "this rent;" waives exemption from, and subjects all 
property on the premises or for 30 days after removal to, dis- 
tress "for rent in arrear;" forbids underletting; requires sur- 
render in good order at, and provides for the effect of holding 
over after, expiration of term. 

A provision was added Dec. 4, 1908, whereby the lessees — 

"further agree to restore the floor or any part of the build- 
ing to its former condition at (their) expense. This provision 
applies to changes in the building not mentioned in the lease." 

The "rent claim" is made (1) for $150, being the monthly 
sum due Dec. 2, 1914, for that month, in advance ; (2) for $100, 
the amount mentioned as paya'ble, at the end of the lease and 
upon notice, for the restoration of the front; and (3) for 
$119.10, as the estimated cost of the work to be done by lessees 
'at their expense under the added provision of Dec. 4, 1908. 
The preferential payment of the first of these items is not 
resisted by plaintiff. The question raised by his exceptions 
is as to the right to such payment of the second and third. 

The right to payment of the landlord's demand out of the 
proceeds of an execution against his tenant at the suit of a 
judgment creditor is given by Act 16 June 1836, sec. 83 and 
84, P. L. 577, where the goods seized and sold were "liable 
to distress" by the landlord. Hence it is laid down that "the 
landlord's right to be paid out of the proceeds of sale depends 
on his power to distrain on the goods sold:" Moss's App., 
35 Pa. 162; Lewis's App., 66 id. 312, and the same test is 
applied in deciding the question of the landlord's right to pay- 
ment of a demand set up by him out of the bankrupt estate 
of the tenant : Evans vs. Lincoln Co., 204 Pa. 448. The power 
to distrain being incident solely to that which is strictly rent : 
Latimer vs. Groetzinger, 139 id. 207, the landlord can make 
the tenant's goods "liable to distress" only if and to the extent 
that his demand is rent properly speaking, or if and to the 
extent that the agreement of the parties has made it rent en- 
forceable by distress. Concerning the efficacy of their agree- 
ments in this particular, the law of Pennsylvania is thus stated 
by Judge Gray in McCann vs. Evans, 185 Fed. 93, at p. 95 :— 
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"definite sums, or sums capable of being made definite, 
chargea'ble on the demised premises by way of taxes, or for 
gas and water, or for improvements and betterments and such 
like, will be considered as rent or included therein when the 
intention to so consider them is made clear in the contract 
between the lessor and lessee. Sums thus made part of the 
rent may be distrained for by the landlord and are to the 
preference given ... to rent . . . over liens by 
execution or otherwise." / 

The requirement that, in order to be effective, the inten- 
tion disclosed by the contract to make such sums rent collect- 
ible by distress be "clear*' is emphasized by Judge McPherson 
in Re Family Laundry Co., 190 Fed. 297. And in Latimer vs. 
Groetzinger, 139 Pa. 207, at p. 213, it ife said that "the right 
of distress cannot be given by way of impHcation,** — referring 
doubtless to an uncertain implication; for always that which 
is clearly or necessarily implied in a contract is as much a 
part of it as that which is expressed : Slegel vs. Lauer, 148 Pa. 
236, 244; Waslee vs. Rossman, 231 id. 219, 227. The question 
then is one of clear intent to be gathered from the contract 
of the parties. The appearance of such intent was negatived 
in Binns vs. Hudson, 5 Binn. 565, in Latimer vs. Groetzinger, 
supra, in Evans vs. Lincoln Co., supra, and in Re Family 
Laundry Co., supra. In Brisiben vs. Wilson, 60 Pa. 452 ; Det- 
wiler vs. Cox, 75 id. 200 ; Mason. Hall Ass'n vs. Jones, 102 id. 
307; Morgan's Est., 30 W. N. 509; McCann vs. Evans, supra, 
it was found to exist. The grounds upon which these de- 
cisions proceed are instructive in their bearing upon this case. 
In Brisben vs. Wilson, Detwiler v. Cox, and Mason. Hall 
Ass'n vs. Jones, the controlling circumstance was (see Evans 
vs. Lincoln Co., 204 Pa. 448, at p. 452), that by the express 
terms of the contracts the payments Stipulated "were to be 
made to the lessor as rent;" and the same is true also of 
McCann vs. Evans and Morgan's Est. In Binns vs. Hudson 
the absence of such express provision was deemed decisive 
against the claim, and in Evans vs. Lincoln Co. the same cir- 
cumstance is referred to as making against it ; and so also in 
Latimer vs. Groetzinger, where the payment was agreed upon 
as "in the nature of rent" and this was held not to make it 
rent, and in Re Family Laundry Co., where an agreement to 
make a covenant for the payment of water-tax enforceable by 
the landlord by distress was said not to show a clear intent to 
make it part of the rent. Again in the same case, as well as 
in Mason. Hall Ass'n vs. Jones, Latimer vs. Groetzinger, and 
Evans vs. Lincoln Co., importance was attached to the rela- 
tion the covenants under/ consideration bore to the covenants 
reserving the periodical rent payments to be made, — the con- 



Digitized by VjOOQIC 



200 BERKS COUNTY LAW JOURNAL,. 

nection or disconnection of the former with the latter, the 
phrases occurring in various parts of the contract referring to 
the payments, or to the one or the other, treating them as 
upon the same footing or indicating a conscious distinction 
between them, etc. And finally, in addition to the external 
indicia mentioned, significance is given, in Latimer vs. 
Groetzinger and Evans vs. Lincoln Co., to the intrinsic char- 
acter and purpose of the payment stipulated. In the former 
case the distinction was made between a covenant for what is 
in a real and proper sense rent, and one assuming a mere per- 
sonal liability for what cannot be so regarded; and in Evans 
vs. Lincoln Co., it is said (204 Pa., at p. 452) — 

"Covenants that relate to the use of the premises, but not 
to the payment to the lessor for the use, do not giv« the right 
to distrain." 

In other words, such payments are not rent or to be un- 
derstood as intended to be made rent, in the absence of an 
express agreement to that effect. In order to be so regarded, 
without being in terms so made, they must (1) have to do 
with the use of the premises by the lessee or some advantage 
to be derived by him in connection with their use, (2) con- 
stitute a part of the return to be made for such use or advan- 
tage, and (3) be due to the lessor. 

The application of the criteria indicated to this case would 
seem to be reasonably free from difficulty. The lease of 
March 2, 1908, nowhere stipulates that the payments involved 
in these exceptions shall be, or be considered as, rent or that, 
in respect to them, the landlord shall have the right of dis- 
training the lessee's goods. In the sequence of the covenants 
of the lease, those concerning these payments are entirely 
separate from the one formally reserving "the rent or sum of 
$150 a month." This clause expressly assenting to the right 
of distress refers to "this rent" and "rent in arrear." The 
same word used in successive parts of any instrument is to be 
understood in the same sense, unless another is clearly re- 
quired : Lawrence vs. Lawrence, 105 Pa. 335, 341 ; Morrison 
vs. Truby, 145 id. 540, 547 ; Brown vs. T. & T. Co., 174 id. 
443, 460, — and Expressio unius est exclusio alterius. And 
furthermore, the payments in question do not relate to, have 
nothing to do with, the use of the premises by the lessees. 
They are to be made upon the termination of the tenancy, 
when that use has ceased, and for a purpose with which the 
lessees are not concerned. Nor are they a return for the use 
of the premises by the lessees, or for any 'benefit enjoyed by 
them in connection therewith. As regards the $100 payment, 
it is to be paid to the lessor by way of reimbursement for the 
cost of restoring, for the lessor's benefit, the building to its 
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previous condition after resuming possession, — and as regards 
the liability under the provision added Dec. 4, 1908, equally 
for the benefit of the lessor, it is further to be noted that it 
relates to no payment whatever to be made to the lessor, but 
is a covenant by which the lessees undertake themselves to 
restore the building in certain particulars at their expense, 
payment therefor presumptively (see Evans vs. Lincoln Co., 
supra) to be made by them to the party doing the work. 

There thus appears to be, under the decisions, no escape 
from the conclusion that the items excepted to are not to be 
treated as rent entitling the lessor to make the goods sold 
on plaintiff's execution lia'ble to distress, and that for that 
reason those items must be disallowed. It is not to be said 
that the r^nt in this case might not have been so reserved as 
to include them. But in the contract which is controlling 
there is nothing to justify the view that, as reserved, it in- 
cludes them. 

The conclusion stated requires the sustaining of those of 
plaintiff's exceptions which attack the items referred to as 
not rent, and, that being fatal to the lessor's claim for their 
payment out of the fund for distribution, makes it unnecessary 
to pass upon the remaining exceptions. 

And now, Feb. 20, 1915, plaintiff's 1st, 2d, 5th and 6th 
exceptions to the claim of the Hawley estate to the proceeds 
of the sale of defendant's goods under the execution issued to 
the above number and term are sustained, and distribution of 
the money considered in court is directed to be made ac- 
cordingly. 



ESTATE OF JOHN F. REIFSNYDER, Deceased. 

Decedents* Estates — Petition for Review of Adjudication — ^Laches — 
Practice, O. C. 

1. A petition filed in 1914 for the review of tlie adjudication of 
the account of an administrator which was filed, audited and con- 
firmed in 1906, and unsuccessfully attacked by the same petitioner 
duringr the interim, will be dismissed unless based on the strongest 
reasons. 

2. Estates should be promptly and finally settled. 

In the Orphans' Court of Berks County. 

No. 3 May term, 1905. 

In the matter of the petition of George Reifsnyder, filed 
June 6, 1914, praying for a citation upon Ann G. Reifsnyder, 
administratrix, to appear and show cause why the adjudication 
filed June 29, 1900, and the amendment thereto, upon her 
account filed March 31, 1906, should not be opened, reviewed 
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and set aside, and the account corrected by surcharging her 
with moneys alleged not to have been included therein; and 
of the petition of Matilda Millard, executrix of said George 
Refsnyder, petitioner, reciting the death of said original peti- 
tioner, asking to b^ substituted for him in said proceedings. 

Henry Maltzberger, Cyrus G. Derr and Sherman Hov- 
erter for petitioners. 

Samuel E. Bertolet for respondent. 

'William J. Rourke for estate. 

Opinion by Bushong, P. J., December 16, 1914.— On 
June 6, 1914, a petition was presented to the Court by George 
Reifsnyder, setting forth: (1) that Ann G. Reifsnyder, the 
administratrix of John F. Reifsnyder, deceased, filed her ac- 
count on March 31, 1906, and the adjudication on said account 
became absolute twenty days after December 1*2, 190G; (2) ' 
that according to information ofbtained within two months of 
the filing of the petition, the administratrix neglected to ac- 
count for $145.32, due the estate from Edward C. Ganster 
and collected between March 10, 1909, and August 4, 1911, 
by or for her; (3). that the administratrix failed to account 
properly for other choses in action ; (4) that the accountant 
made an improper settlement of the 'business conducted by 
the decedent and Hafer Brothers; (5) that $300.00 collected 
by Hafer Brothers for rent has never been accounted for. 

The prayer of the petition is for a review of the matters 
before mentioned, for the purpose of surcharging the adminis- 
tratrix. 

On October 17, 1914, Alatilda Millard, the executrix of 
George Reifsnyder, the petitioner, who died September 6, 
1914, was substituted for him in the proceeding. 

The answer filed by the administratrix is a general denial 
that she has not fully accounted. To this answer, the peti- 
tioner has filed a replication. 

The records of the Court show the following facts : 

On May 24, 1904, John F. Reifsnyder, who was engaged 
in the produce and commission business, entered into an 
agreement with two employees, Hafer Brothers, by which he 
gave them an interest in the business, and agreed that upon 
his death they should have the privilege of buying the stock 
on hand, horses and wagons, and everything else pertaining 
to the business, at a valuation to he determined by three ap- 
praisers. 

At the audit of the administratrix's account, the matter 
of the settlement of the business with Hafer Brothers was 
taken up, and it appears in the adjudication that the decedent 
was given credit for the value of his property, including book 



Digitized by VjOOQIC 



BEBKiS COUNTY LAW JOURNAL. 203 

accounts of May 1, 1904, and that there was an adjustment 
in pursuance of the contract above mentioned, of the property 
of the firm, again including book accounts. 

The basis of the settlement was to have the Hafer Broth- 
ers pay the estate the value of the business as of May 1, 1 904^ 
and one-half of the undivided profits to about the time of the 
decedent's death. The account with corrections shows that 
the Hafer Brothers' settlement brought to the estate the sum 
of $5,768.20, which is $464.00 less than the amount shown in 
the statement accompanying the adjudication, and is no doubt 
explained by proper deductions agreed upon by the parties at 
the time. At any rate, the adjudication was made upon this 
basis, and became absolute ; and the title to the book accounts 
was vested in the Hafer Brothers. 

On February 11, 1909, a citation was awarded directed to 
the administratrix to show cause why a review should not be 
had, at the instance of George Reifsnyder, who asserted that 
there had not been a proper accounting of the business with 
Hafer Brothers, particularly referring to the item of $300.00 
for rent, and outstanding book accounts due the decedent 
May 1, 1904, and due the business April 3, 1905. The ad- 
ministratrix answered this petition by general denial, and 
upon the filing of a replication, testimony was taken. Later 
the whole proceeding was abandoned and dismissed by the 
Court on June 28, 1909. 

On July 3, 1909, a citation was awarded, directed to the 
administratrix, to show cause why she should not file a second 
account, at the instance of George Reifsnyder, who swore 
that there had not been a proper accounting. The Court dis- 
missed this proceeding on May 2, 1910, on the ground that 
a petition for review should have been filed. 

On June 20, 1910, George Reifsnyder, executor of Mar- 
garet Reifsnyder, presented a petition for a review, setting 
forth that the administratrix failed to account for certain 
goods and chattels, and certain moneys, including $300.00 for 
rent. An answer and replication were filed, and in the testi- 
monv the settlement of the estate was carefully gone over. 
On November 28, 1911, this proceeding was dismissed. 

The next proceeding was a petition for the dismissal of 
the administratrix, setting forth that she was incompetent 
and had allowed a wrongful settlement with* Hafer Brothers. 
The Court at this time even refused to issue a citation, on the 
ground of the former proceedings. 

It will be observed that the original petitioner in the 
present proceeding has been the moving spirit in all the 
proceedings to upset the adjudication. It also appears clearly 
that as agent for his mother, Margaret Reifsnyder, he took 
an active part in the original settlement. 
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After eight years, it would seem that only the strongest 
reason should induce the court to reopen this matter, not only 
because the accountant should not unnecessarily be annoyed, 
but 'because of the salutary rule that there should be a prompt 
and final settlement of estates. 

The petition complains of the Edward C. Ganster ac- 
count, which, it alleges, has been collected by or for the 
administratrix, and other book accounts about which no 
proper explanation has ever been made. 

If these accounts were included in the original settlement 
with Hafer Brothers, the administratrix in her official capacity 
lost, at the time of the final confirmation of the adjudication 
of her account, all title to these book accounts, and their sub- 
sequent history is entirely immaterial. 

Since there is no allegation in the petition that these ac- 
counts were not so included, the court deems the petition 
defective. 

With reference to the allegation that the business with 
Hafer Brothers has not been settled fairly, and that $300.00 
rent money has not been accounted for, it should 'be observed 
that the persons interested had their day in court at the audit 
in 1906, and that they have gone over again the matters fully 
in the review proceedings instituted in 1910. Aside, however, 
from the review, it would seem that after eight years, the 
application is too late. 

And now, December 16, 1914, the prayer of the petition 
is refused, and the petition is dismissed, with costs to be paid 
by the petitioner. 



IN RE APPLICATION FOR INCORPORATION OF 
BENEFICIAL SOCIETY UMBERTO FIRST. 

Coii>orations of the First Cla^s — Charter to Be Granted or Refused on 
Le^^al Grounds — Decree — Necessity — Presumption of Unlawful 
Purpose — Statutory Purposes Lawful — Citizenship of Associators — 
Right to Withdraw Name — Provision for Ijoss of Membership- 
Objection by Voluntary Society to the Incorporation of an Asso- 
ciation by the Same Name. 

1. The privilege of incorporation and the requirements to obtain 
it being wholly statutory, the Court can neither grant nor refuse it 
except upon legal <- grounds. 

2. Where the demands of the statute authorizing incorporation 
are met by the applicants, they are entitled to a decree. 

3. The existence of a necessity for the establishment of the pro- 
posed corporation is not a prerequisite, nor its absence a valid reason 
for refusing the application. 

4. If the incorporators are qualified and the objects lawful, it 
cannot be assumed that the corporation will be handed over to unlaw- 
ful elements or purposes. 

5. The Court cannot reject, as not a "good purpose" for incor- 
porators, one for which the statute gives the right of incorporation. 



^f 
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6. The fact that one of the directors named in the charter ap- 
plication is not a citizen of the" United States does not render it 
obnoxious. , , , . 

7. By joining with the other sigrnatorles, a party signing a charter 
application, commits himself, not only to a certain attitude towards 
the Court, but to certain relations towards his associators, including 
a liability with them for costs and expenses, and cannot withdraw his 
name for reasons predicated upon a mere assertion of misinformation 
not alleged and shown to have been wrongfully conveyed by them. 

8. The articles of association must provide for the loss of mem- 
bership at least in a genferal way. A provision for the adoption of 
by-laws regulating the suspension and expulsion seems to meet this 
requirement. 

9. A voluntary society is competent to object to the incorporation 
of an association by the same name, and it is obligatory upon the 
Court appealed to for a decree of incorporation to heed such objection. 

In the Court of Common Pleas of Berks County. 

No. 62 December Term, 1914. 

Exceptions to application for incorporation. 

William Rick for exceptant. 

William J. Rourke for petitioners. 

Opinion by Endlich, P. J., April 21, 1915.— 'On Dec. 1, 
1914, articles of association in this case were filed, signed by 
five persons, **all of whom'* are therein described as 'being 
^'citizens of Pennsylvania." The number of directors is fixed 
at 3, and among those named as such for the first year is one 
of the associators. The provision as to membership admits, 
according to details to be prescribed by by-law, white male 
persons from 18 years of age (see Act 24 June, 1897, P. L. 204) 
upwards of good health and character upon proposal and elec- 
tion at a re.?;iilar meeting. The adoption of by-laws "not 
inconsistent with law and the provisions of this charter'' 
regulating the suspenson and expulsion of members is to be 
made at a meeting called for that purpose after incorporation. 
The purpose of the proposed corporation is stated in the lan- 
guage of and with express reference to CI. ix, sec. 2, Act 
15 July 1897, P. L. 283, amendatory of the General Incorpora- 
tion Act of 1874, to be "The maintenance of a society for 
benefi-cial or protective purposes to its members from funds 
collected therein," and the sources of such funds are given as 
voluntary donations, fixed monthly dues and assessments, 
and proper fines ,to be appropriated to sick and death benefits, 
special donations, running expenses, acquisition of property 
and other incidentals. On Jan. 30, 1915, one of the signers, 
Pepe, petitioned for leave to withdraw his name on the 
grounds that he was misinformed as to the true object of the 
proposed society, and that he believed no good purpose would 
be served by its incorporation. On the same day, exceptions 
were filed by certain parties alleging that not all the asso- 
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ciators are citizens of the United States,— that proper requi- 
sites for continuing in membership are not set forth, — that 
the application is instigated by persons to whom previously a 
similar charter had been refused, — that there is no necessity 
for the incorporation of this society, — that one of the asso- 
ciators having asked to withdraw his name there remains an 
insufficient number for incorporation, — and that one of those 
named as directors is not a citizen of the United States. 
Subsequently, on Apr. 3, 1915, an unincorporated society of 
the same name as that of the proposed corporation, doing 
business in Reading since 1909, excepted because of the iden- 
tity of names. Concerning the matter of citizenship deposi- 
tions have been taken and presented to the Court. 

The decision in Volksfest Verein, 200 Pa. 143, plainly 
teaches that the privilege of incorporation and the require- 
ments to obtain it are wholly statutory; that this Court can 
neither grant nor refuse it except upon legal grounds ; that 
where the demands of the statute are met by the applicants 
they are entitled to a decree of incorporation; and that the 
existence of a necessity for the establishment of the proposed 
corporation is not a prerequisite, nor its absence a valid reason 
for refusing the application. Again, under Oliver vs. Bridge 
Co., 197 Pa. 344, it is not perceived how the circumstance that 
the application is instigated or promoted by others who may 
not be in a position to prefer it can operate decisively against 
the granting of it, so long as it is made in due form, by com- 
petent parties, and for a declared and lawful purpose, and so 
long as the intent to serve that purpose is not impeached by 
proof of a corrupt arrangement : see Com. vs. P. & C. Co., 
229 Pa. 231. The contention that, in spite of all this, it is 
needful or permissible to search for outside influences prompt- 
ing the formation of an association, with a conjectural pos- 
sibility of a misuse of it under their domination, goes too far. 
After all, the incorporation, if decreed, is the incorporation of 
certain associators for certain definite objects. If the former 
are qualified and the latter lawful, it cannot be assumed that 
the corporation will be handed over to unlawful elements or 
purposes. If it is, the remedy is apparent. Nor, of course, 
can the Court reject, as not a ''good purpose," for incorpora- 
tion, one for which the statute gives the rig'ht of incorporation. 
Neither does the fact that one of the directors named is not 
a citizen of the United States make this application obnoxious 
to anything decided in re Chinese Club, 1 Distr. R. 84 ; Bene- 
ficial Club, 10 Phila. 380; Mut. Benefit Ass'n, 15 Pa. C. C. 
Rep. 644; St. Ladislaus Ben. Ass'n, 19 id. 25; St. David's 
Church, 11 Distr. R. 549 ,or the letter or clear implication of 
the statute. Concerning the withdrawal of one of the asso- 
ciators, much of what was said in Re Application for Incor- . 
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poration of Shillington, Q. S. Berks Co., No. 931 Misc. Dock, 
1907, and the authorities there cited, seem to be pertinent here. 
By joining with the other signatories, this party committed 
himself, not only to a certain attitude towards the Court, but 
to certain relations towards his fellows, including a liability 
with them for costs and expenses. Whatever might be his 
claim to relief had he been misled by their active fraud or 
misrepresentations, that claim can hardly be predicated upon 
a mere assertion of misinformation not alleged and shown to 
have been wrongfully conveyed by them. The attempted 
withdrawal thus out of the way, the objection on the ground 
of a deficiency in the number of associators falls with it. 
When we come to the tests of membership, there is no such 
want of specification as characterized the application in Mut. 
Benef. Ass'n, 15 Pa. C. C. Rep. 644, and similar cases, or of 
adequate provision for acquisition and continuation of mem- 
bership : see Moose Home Ass'n, 2 Berks Co. L. J. 141 ; Real 
Est. Board of Brokers, 3 id. 374. It has been held in a num- 
ber of decisions, collated in Relief Soc'y, 19 Distr. R. 543, 545, 
to which may be added those just cited arising in thi-s Court, 
that the articles of association must provide for the loss of 
mem'bership at least in a general way so as to afford protec- 
tion to members against arbitrary deprivation of their rights 
by the majority. The provision above referred to for the 
adoption of by-laws regulating the suspension and expulsion 
of members seems to meet this requirement. 

Whilst what 'has been said disposes, in substance, of all 
but one of the exceptions interposed, that one is more serious. 
It is needless to discuss the familiar rule: see Penn Hardw. 
Co. vs. Penn Hardw. Co., 3 Berks Co. L. J. 6, 8, and cases 
there cited, that an applcation for incorporation will not be 
granted by a name identical w^ith that belonging to a pre- 
existing corporation, or so similar to it as likely to deceive, 
cause confusion, etc. The society whose name is here sought 
to be duplicated is not incorporated, and does not clearly 
appear to come, or to be entitled to the legal status of such 
as come, under the Act 6 Apr. 1893, P. L. 7. Yet it can 
scarcely be questioned that even a purely voluntary associa- 
tion may have a claim to the exclusive use df the name which 
it has adopted and under which it has established and carries 
on a legitimate business. It lias on the contrary been held, 
in Rudolph vs. So. Benef. League, 7 N. Y. Suppl. 135, and 
McGlynn vs. Post, 21 Abb. N. C. (N. Y.) 97, that members 
of a voluntary society incorporating themselves by its name, 
without its consent, will be foribidden by injunction to use 
that name,— and in Aiello vs. Montecaloo, (R. I.) 44 Atl. 931, 
that the appropriation by an incorporated society of the name 
of a subsisting voluntary one will be enjoined. If this is so, 
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it must be competent for the voluntary society to object to 
the incorporation of an association by the same name and 
obligatory upon the Court appealed to for a decree of incor- 
poration to heed such objection. Manifestly it would be 
improper for a Court to create a corporation ])y a name, of 
the use of Which, it was at the time apprised, it would itself, 
on its equity side, have to forbid at the instance of the ob- 
jectors. That seems to be the^ situation here, with the effect 
that a decree of incorporation as asked for cannot now be 
made. The name of a corporation being an essential of its 
corporate existence: B. & L. Ass'n v. B. & L. Ass'n, 159 Pa. 
.:5()8, 311, there is of course no such thing as an incorporation 
without fixing the name. Whether in this particular, or in 
any other that has been adverted to, the present application 
is amendable, is a question which does not arise and is not 
to he passed upon at this time. In order to afford the ap- 
plicants an opportunity for taking such steps as may appear 
proper and advisa'ble, no final order will now be made. 

The application for incorporation is continued until fur- 
ther order. 



CUSTER et al. vs. KOMPA. 

Decedents* Estates— Wills — ^Words of Survivorship. 

1. Words of survivorship ordinarily must be referred to the death 
of the testator; so that the gift to the survivors vests at that moment. 

Real Property — ^Title — Prescriptive Title. ^ 

2. Evidence of exclusive, continued, open and undisputed posses- 
sion by a testator going back about 40 years before his death, existing: 
at the time of his death, and admittedly thereafter maintained under 
his will, with the usual acts and incidents of ownership, repairing, 
renting and reception of rent, payment of taxes, etc., conclusively 
fixes the title in the testa)tor in the absence of a paper title. 

3. Testator died leaving a will in which he "gave and bequeathed" 
certain properties to his daughters nominatim absolutely and pro- 
vided: "To my son, William B. Shaffer, I give and bequeath the 
income of property No. 621 South 6th Street, Reading, Pa., he to 
pay all the taxes, ke^p the property in good repair, and at his death 
it shall revert back to my surviving daughters or their children." 
Held: That the daughters surviving the testator are competent, to- 
gether with the son, to convey fee simple title to the property. 

In the Court of Common Pleas of Berks County. 

No. 140 August Term, 1914. 

Verdict for plaintiff. Rule by defendant for judgment 
non obstante veredicto. 

John B. Stevens for defendant and rule. 

F. A. Marx for plaintiff. 

Opinion by Endlich, P. J., April 24, 1915.— The plaintiffs 
in this case are the daughters and son of Jacob Shaffer, who 
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died in November, 1906, leaving a will in which he "gave and 
bequeathed" certain properties to his daughters nominatim 
absolutely and provided as follows: 

"To my son William B. Shaffer I give and bequeath the 
income of property No. 621 South 6th street, Reading, Pa., 
he to pay all taxes, keep the property in good repair, and at 
his death it shall revert back to my surviving daughters or 
their children." 

By articles of agreement the plaintiffs sold to defendant 
and he purchased from them the property mentioned, and in 
due time a deed of conveyance was executed and tendered 
by the former to the latter. It was refused by him and pay- 
ment of the purchase price withheld, on the ground that 
plaintiffs were unable to make a good title. Thereupon this 
action of assumpsit was brought to compel compliance by 
defendant wth the agreement. At the trial plaintiffs, failing 
to show a paper title in Jacob Shaffer, adduced evidence of 
his exclusive, ^continued, open and undisputed possession, 
going back about 40 years before, existing at the time c^f his 
death, and admittedly thereafter maintained under his will, 
with the usual acts and incidents of ownership, repairing, 
renting and reception of rent, payment of taxes, etc. There 
was no evidence offered by defendant, who, however, pre- 
sented a point praying for binding instructions* in his favor. 
Declining it, the Court submitted to the jury the evidence of 
possession in Jacob Shaffer as decisive of the issue in the case, 
and the verdict was for plaintiffs, conditioned upon their con- 
veying to defendant. Thereupon this rule was entered. 

It is conceded on behalf of defendant that under such 
authorities as Warner vs. Hen'by, 48 Pa. 187 ; Hasson v. Klee, 
181 id. 117; Townsend vs. Boyd, 217 id. 386, the evidence of 
possession, etc. ,if believed by the jury, was sufficient to es- 
tablish title in Jacob Shaffer. The only question to be de- 
cided is whether his will gives plaintiffs such an interest as 
enables them presently to convey a fee simple to defendant. 
In accordance with the principle laid down in Hyde vs. 
Rainey, 233 Pa. 540, 548, and the cases there cited, the gift 
to the son of the income of the property was a gift to him 
of the property itself. It was, however, a gift of it to him 
for life only. At his death it was to "revert back" (i. e., the 
will bein^ written without technical precision of expression, 
to "go") to the testator's "surviving" daug'hters or their chil- 
dren. But it is abundantly settled by a long and uniform 
line of decisions, going back at least as far as Johnson vs. 
Morton, 10 Pa. 245, and coming down to Black vs. Woods, 
213 id. 583, and Patterson's Est., 247 id. 529, that words of 
survivorship ordinarily must he re'ferred to the death of the 
testator ; so that the gift to the survivors vests at that moment. 
There is nothing in the will here controlling to take it out of 
the rule stated and bring it within the decisions in Reiff's 
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App., 124 Pa. 145 ; Woelpper s Est., 126 id. 562 ; Steinmetz's 
Est, 194 id. 611, and similarly difTerentiated cases. 

It follows that the daughters, surviving the testator, are 
competent, together with the son, to convey a present fee 
simple title to the property in question, and therefore that the 
verdict should stand. 

The rule to show cause is discharged. 



IN RE EDMUND J. GABLE, BANKRUPT. 

Bankruptcy — Section 64 of the Federal Bankruptcy Act of 1898— - 
Priority of Municipal Taxes — ^Duty of Trustee — Liability of Bank- 
rupt's Estate for Payment of Taxes Assessed Against Real Kstate 
Wnich Did Not Pass to Trustee — Mistake. 

The personal estate of a bankrupt is subject to the payment of 
municipal taxes assessed on his real estate before he conveyed it. 

tinder Sec. 64 of the Federal Bankruiptcy Act of 1898, which pro- 
vides that the trustees shall pay all taxes legrally due and owing by 
the bankrupt to the United States, State, County, district or munici- 
pality, in advance of the payment of dividends to creditors, the claim 
of a city for unpaid taxes assessed on real estate of the bankrupt 
which did not pass to the trustee must be paid by the trustee in 
advance of all other claims. 

Where a bankrupt and his prospective vendee are by mistake 
assured by the City Treasurer or his clerks that municipal taxes as- 
sessed against the bankrupt's real estate have been paid, the said tax is 
nevertheless "legally due and owing" within Section 64 of the Federal 
Bankruptcy Act of 1898, and payable out of the bankrupt's personal 
estate. 

In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy, No. 5369. 

In the matter of the claim of the City of Reading for taxes. 

Paul N. Schaeffer for bankrupt- 

Elwood H. Deysher for trustee. 

Wellington M- Bertolet, City Solicitor, for tax claimant. 

Opinion by Samuel E- Bertolet, Referee in Bankruptcy, 

May 5, 1915 — In October, 1914, the bankrupt, Gable, owned 
235-A North Tenth Street, Reading. Having contracted to 
sell, the parties inquired at City Hall what city taxes were due. 
The clerk in the City Treasurer's office examined the books and 
by mistake looked at the record for 235 North Tenth Street, an 
adjoining property not owned by the bankrupt. Finding city 
taxes thereon paid, he reported that no taxes were due. The 
purchaser accordingly paid the purchase money to the bank- 
rupt. It now turns out that city taxes for 1914, amounting 
to $33.25, were owing at the time. 

On January 7, 1915, Gable was adjudged a bankrupt and 
the money realized by his trustee from the sale of his personal 
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property is brought in for distribution. At the audit the city 
presented its tax claim, and alleging that nothwithstanding 
the sale by the bankrupt of his real estate in 1914, he is never- 
theless personally responsible, asked for distribution on its 
claim out of the fund in the trustee's hands. 

The personal liability of an owner of real estate for pay- 
ment of taxes assessed before he conveys it to another is well 
settled (King vs. Mt. Vernon Bldg. Assoc. 106 Pa. 165). This 
being so and in the absence of other controlling considerations, 
the personal estate of a bankrupt is subjected to payment of 
such claims under Sec. 64 of the Bankruptcy Act (U. S. Comp. 
St. 1901, p. 3448) by subsection **a" of which it is provided 
that "the Court shall order the trustee to pay all taxes legally 
due and owing by the bankrupt to the United States, State, 
County, district, or municipality, in advance of the payment of 
dividends to creditors," followed by subsection "b" prescribing 
the order in which other claims shall be paid. 

It is suggested, however, that because the bankrupt and 
his prospective vendee were assured by the City Treasurer's 
office that no taxes were due on the real estate about to be 
sold, the tax claim in question is not now "legally due and 
owing" by the bankrupt. I think the rule is clear that the 
mistake of a servant of a municipality in acknowledging a sum 
less than the whole due, no more permits the escape of its 
debtor than the similar mistake of a private individual (Com. 
vs. Easton Bank 10 Pa. 442). My opinion is that the claim 
must be allowed and the trustee ordered to pay it in advance 
of all other claims upon the estate. 



ESTATE OF GEORGE W. SCHWARTZ, Deceased. 

Decedents' Estates — ^WlUs — InU^iition of Testator — Absolute Gift of 
Personalty. 

Testator's wiH provided inter alia that his niece, May, should have 
"a good outfit to start housekeeping wen she got married before I 
die, and May to get one thousand dollars oud (out) of my estate and 
be given to her wen my wife Amme see fit to give it to her that she 
make proper use of it." Sometime after testator's death his said 
niece married. Held, (1) That the testator intended to furnish an 
outfit only in case his niece married in his lifetime, and (2) That the 
bequest of $1,000 was an absolute gift payable immedately. 

In the Orphans* Court of Berks County. 

No. 137 January Term, 1915. 

In the matter of the petition of May Biery, a legatee under 
the will, praying for a citation upon Emma E. and Warren 
Schwartz, executors, to appear and show cause why they 
should not comply with certain provisions of the will relating 
to the petitioner. 
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William Kerpcr Stevens for petitioner. 
D. N. Schaeifer for respondent. 

Opinion by Bushong, P. J., May 7, 1915. — ^The present 
proceeding was instituted for the purpose of determining the 
rights of May Biery in the estate of George W. Schwartz, 
deceased. ^ 

The decedent's will so far as it relates to the question at 
issue, is as follows: " . . and she [the widow] to my 
Dear May Darde [daughter] of Broth ([brother] Reupen 
[Reuben] a good outfit to start house keeping wen she get 
maried, before I die, and May to get One thousand Dollars 
oud [out] of my estate and be give to her wen my Wife 
Amme see fit to give it to her that she make Proper use of it : 
with out Intes." 

The legatee referred to above was May Schwartz, the de- 
cedent's niece who lived in his family for a number of years 
before his death and some time after his death married James 
E. Biery. 

The will is obviously one written by an illiterate man. 
The intention, however, is clear that the testator had in mind 
the furnishing of an outfit only in case his niece married in 
his lifetime — the words being *a good outfit to start house- 
keeping wen she get married before I die.' 

Why the testator made such a provision cannot now be 
known. The only reasonable explanation is that he had in 
mind the contingency of his niece's marriage in his lifetime 
without his providing her with an outfit and he m such c3.se 
wanted her to have it ; and that if she did not marry in his 
lifetime, she was to have $1,000 — instead of the outfit. 

Since Mrs. Biery in the Court's opinion is not entitled to 
an outfit, it is unnecessary to determine from the testimony 
taken what would constitute a proper one. 

The Court is of the opinion that $1,000.00 should be paid 
out of the estate to May Biery at once. The gift is an abso- 
lute one : **May to get one thousand dollars out of My estate ;" 
and the direction to withhold the payment until such time as 
she is likely to make proper use of the money is an attempt to 
circumvent the rule of public policy forbidding restraint in the 
use or disposition of property in which no one but the 
beneficiary has an interest: Shallcross's Estate (1901) 200 
Pa. 122. 

And now, May 7, 1915, it is ordered that the prayer of the 
petition so far as it relates to an outfit is refused, and that 
so far as it relates to the payment of $1,000.00 the executors 
do pay the said sum to May Biery, the costs of the proceeding" 
to be paid by the estate. 
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IN RE TRUST ESTATE OF FRANCIS REILLY NOLAN. 

Executors and Admliiistratfirs — ^Payment to Administrator by Trustee — 
Decedents* Estates — ^Wills— Intention of Testator — Disposition of 
Trust Funds. 

1. A bona fide payment to an administrator to whom letters have 
been re&ularly issued by an authority having jurisdiction to grant 
letters testamentary or of administration is a legal discharge to the 
debtor. 

2 On October 6, 1913, N., being possessed of ipersfonal property 
valued at $30,0-00, executed a deed of trust to the R. Trust Co. which 
provided that the Trust Co. should hold said property in trust to invest 
and reinvest the same and apply all the proceeds in monthly install- 
ments to the support and maintenance of N. during his lifetime. The 
deed stipulated that N. could dispose of said trust funds by will. 
Three days later N. executed his will making certain specific bequests 
amounting to $15,000, to take effect immediately after his death, and 
disposing of the residue of his estate. At the time said will was made 
all of N.'s property, excepting an interest in real estate amounting 
to about $2,500, consisted of the property conveyed to the R. Trust Co. 
in trust. N. died June 2, 1914. Held; That the trust fund was dis- 
posed of by the will. 

In the Court of Common Pleas of Berks Covmty. 

No. 59 January Term, 1915. 

Rule to show cause why account should not be filed by 
trustee. 

Joseph R. Dickinson and J. Bennett Nolan for petitioners. 

William J. Rourke for Reading Trust Company, trustee. 

Opinion by Wagner J., May 10, 1915. — The facts in this 
case are not in dispute. Prior to October 6, 1913, Francis 
Reilly Nolan, was possessed of personal property valued at 
$30,000, of which $10,692 was cash, and the balance consisted 
of stocks and securities. On said date he went to his attorney, 
William J. Rourke, and there executed a Deed of Trust to the 
Reading Trust Company, for the uses, purposes and objects 
declared in the Deed of Trust; that is, that the Company re- 
tain the securities and invest and reinvest the $10,692 cash, 
collect the dividends, etc., and after deducting the costs inci- 
dent to the execution of this trust, apply all the proceeds in 
monthly installments, during the whole of the lifetime of the 
said Francis Reilly Nolan to his support and maintenance. 
The Deed of Trust also contained this stipulation: 

"It is hereby especially stipulated and agreed that the said 
F. Reilly Nolan may, by last will and testament or any writing 
in the nature thereof, to take effect after his death, dispose 
of the trust funds remaining in the hands of the said The 
Reading Trust Company, or its successors, to and among 
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such person or persons, and for such estate or estates, and in 
such proportion as the said F. Reilly Nolan may order and 
direct." 

And then provided in the following clause : 

"And should the said F. Reilly Nolan die intestate then it. 
The Reading Trust Company, shall pay such fund to such 
persons as would be entitled to the same under the intestate 
laws of the Commonwealth of Pennsylvania." 

On October 9, 1913, three days aftier the execution of this 
Deed of Trust, Francis Reilly Nolan executed his will, which 
was written by William J. Rourke, the attorney who drew 
up the Deed of Trust. At the time of making this will, 
Francis Reilly Nolan was possessed of no property other 
than that which three days prior to the execution of the will 
he had deeded to the Reading Trust Company, and an undi- 
vided interest in real estate in Philadelphia, valued at about 
$2,500. 

In the depositions that were taken in this case, this ques- 
tion was asked Mr. Rourke : 

'*Was the will that was drawn done in pursuance to the 
knowledge you had at the time, or pursuant to the Deed of 
Trust?" 

He answered : 

**I cannot answer this positively, but presume it was. It 
followed so closely that it would seem the will was drawn in 
connection with that. My recollection is that the Deed of 
Trust was drawn on the 6th of October, 1913, and that the 
will was drawn within a few days, and executed on the 9th 
of October, 1913." 

Also in answer to the question: 

**But there was no mention of any other estate of which 
he was possessed at the time of drawing the will?" 

He said: 

"There was no other estate, nor did I know that he pos- 
sessed any other estate." 

In his will he bequeaths to the Sisters of St. Francis of 
Reading, Pa., the sum of $5,000, and also directs that immedi- 
ately after his death his executor named in the will set apart 
and pay into the Reading Trust Company, of Reading, Pa., 
as Trustee, the sum of ten thousand dollars to be invested 
for the use and benefit of his aunt, Matilda McDonough. The 
rest, residue and remainder of the estate he bequeaths to John 
Elwood See, and appoints Edward C. Nolan, as his ex- 
ecutor. Francis Reilly Nolan died on June 2, 1914. 

At the time of his death the only property that he had 
was this that had been placed in trust, other personal property 
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amounting to about $25, and the aforesaid interest in real 
estate in Philadelphia. His debts amounted to about $900. 
Charles B. Nolan and others, on June 8, 1914, filed a caveat 
against the probate of the will of Francis Reilly Nolan. After 
hearing, the Register of Wills granted letters on October 
27, 1914, to Edward C. Nolan, the party named as executor 
in the will. 

The Reading Trust Company, Trustee, in opposing the 
petition of Edward C. Nolan for a citation directed to the 
Reading Trust Company to show cause why the account of 
its administration of the trust fund should not be filed, assigned 
two reasons. First, that although letters of administration 
have been granted to Edward C. Nolan, yet, since, as the 
Trust Company claims, the parties who were interested in 
filing the caveat have three years' time within which to appeal 
from the decision of the Register of Wills, that therefore it 
would not divest itself of liability by turning over its trust 
fund to the Executor until three years after the granting of 
letters, that is, not until after October 27, 1917. Second, that 
the trust funds in its possession under the Deed of Trust do 
not pass by the will of Francis Reilly Nolan. 

Zeigler vs. Storey, 220 Pa. St. 471, together with the cases 
therein cited, is a complete answer to the respondent's first 
contention. In this case it is held that : "A bona fide payment 
to an administrator to whom letters had been regularly issued 
by an authority having jurisdiction to grant letters testa- 
mentary or of administration, is a 4egal discharge to the 
debtor." 

We also are of the opinion that respondent's second 
position is not tenable. It is tlear that prior to the Deed of 
Trust the $30,000 in cash and securities was the absolute 
property of Francis Reilly Nolan, and which could be dis- 
posed of by him in such manner as he desired. It is only as 
he disposed of this property and to the extent to which he 
disposed of it, that it passed beyond his control. This Deed 
of Trust is not an absolute conveyance of the $30,000 to the 
Reading Trust Company. It was trustee merely to retain, 
invest and reinvest during the lifetime of Francis Reilly Nolan, 
and after payment of expenses and other costs, turn over the 
net income to Francis Reilly Nolan. Even, therefore, without 
a reservation in this Deed of Trust this fund was subject 
to future control, by will, of Francis Reilly Nolan. But this 
Deed of Trust contains the express provision, as is already 
noted, that Francis Reilly Nolan may dispose of this property 
by will, and further states that should the said Francis Reilly 
die intestate, then the Reading Trust Company shall pay to 
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the persons entitled under the intestate laws. This would 
have been the result by law even had this express provision 
not been contained in this Deed of Trust. But, havinof been 
placed therein, the two provisions clearly indicate the intent 
of Francis Reilly Nolan as to the disposition of his property. 
The authority for the will is not by virtue of this stipulation 
in the Deed of Trust, but because Francis Reilly Nolan re- 
tained to himself an interest in the property that he could dis- 
pose of by will. That is, he still had an estate in the $30,000, 
with the consequent power of will over it: Birdsall vs. 
Richards, 18 Pa. St. 256. 

It seems clear that taking injto consideration this Deed 
of Trust, the will, the times of making the two the extent of 
the conveyance, and the amounts disposed of in the will, that 
this shows that what Francis Reilly Nolan had in mind and 
disposed of in the will included this $30,000 trust fund. This 
intent becomes still more evident when we take into con- 
sideration the facts as disclosed by the depositions surround- 
ing the Deed of Trust, the making of the will, the amount of 
property of which he was possessed, both at the time the Deed 
of Trust was executed and the will made, and the provisions 
of the will taken in connection therewith. These circum- 
stances must be considered in arriving at the intent of the 
testator. See Hermann's Estate, 220 Pa. St. 52, where it is 
held that: "All the surrounding circumstances of the testator 
— his family, the amount and character of his property — may 
and ought to be taken yito consideration in giving a construc- 
tion to the provisions of his will." 

The conclusion to which we necessarily come is, that 
when Francis Reilly Nolan specifically, by will, disposed of 
$15,000, to take effect immediately after his death, with a 
further disposal of the residue of his estate, and at the time 
of making the will, did not have any property in excess of 
$3,000 other than this trust fund, and which will he made 
three days after the creation of the trust, that his intent was 
to, in this way, dispose of that interest which he still retained 
in the trust fund and that the trust fund is disposed of by his 
will. We consider that plaintiff's petition should be granted 
and counsel is directed to draw up the necessary order and 
submit it to the Court for approval. 
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ESTATE OF AARON LORAH, Deceased. 

Husband and Wife— Marriage-^Common liaw Marriage. 

A common law marriage must be proved by evidence that satisfies 
the mind that there was an actual agreement to form the lawful 
relationship of husband and wife. 

In the Orphans' Court of Berks County. 

No. 7 February Term, 1915. 

In the matter of the petition of Gertrude Marks Lorah, 
averring herself decedent's widow by common law marriage, 
and praying for a citation upon Rebecca Lorah, administratrix, 
to appear and show cause why the widow's exemption should 
not be set apart to her. 

Lee Friday for petitioner. 

Wm. E. Sharman, M. Bernard Hoffman and Joseph R. 
Dickinson for respondents. 

Opinion by Bushong, P. J., April 12, 1015.— Mrs. Gertrude 
Marks Lorah has petitioned the court for an order on the 
administratrix of Aaron Lorah, deceased, to set aside to her 
her widow's appraisement on the ground that she was the 
wife of the decedent by a common law marriage. The ad- 
ministratrix contends that the petitioner was not the wife, tut 
merely the mistress of the decedent. 

On May 15, 1906, the petitioner gave birth to an illegiti- 
mate child at the home of her mother. There can be little 
doubt that the father of the child was Aaron Lorah. 

According to the testimony of the petitioner, about three 
weeks after the birth of the child the decedent and she agreed 
to live together as man and wife, but the marriage was to be 
kept a secret for fear that the decedent's mother might, if she 
knew of it, disinherit him. The petitioner's mother also tes- 
tified that shortly after the birth of the child the decedent 
had told her that he and her daughter had made it out to live 
together as man and wife without any ceremony. 

From the time the decedent met the petitioner, in 1904, 
until he died, he maintained a home with his mother and sister, 
whom he supported. After the alleged marriage, he supported 
the petitioner and her child and frequently visited and slept 
with the petitioner. 

With the exception of a few neighbors and tradespeople, 
no one considered the petitioner a married womai;!. She had 
the reputation among the decedent's friends and family of 
being merely 'his girl.' Her name appears in the Reading 
Directory as Marks and the child was enrolled in school under 
the name of Marks. 
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There was some tesftimony to show that atnoitg the peti- 
tioner's neighbors and family, the decedent at times referred 
to her as his wife. , 

The lack of a more general reputation of marriage is 
sought to be explained W. the contract of secrecy to prevent 
the decedent's being disinherited by his mother. The peti- 
tioner, however, testifies herself that a year after the child 
was born the decedent s family found out about, the alleged 
marriage; ^nd yet there was- no development in reputation. 

Laying aside the evidence of the actual contract, the facts 
point to a relationship of man and mistress, and not to that 
of husband and wife. '*A man may live with his kept mistress 
in such a Avay as to create a kind of repute of marriage among 
some persons ; he may even to gratify her, allow hmself to be 
held out, or. hold himself out to her friends and acquaintances 
as her husband, may be a constant visitor, sleep and often eat 
at her house may recognize the fruit of the connection as his 
children ... . yet the evidence may fall far short of that 
which ought to'satisfy the mind that there was an actual agree- 
ment to form the lawful relationship of husband and wife:" 
Bicking's App. (1801) 2 Brewster 20^. 

The testimony to prove an actual contract is by the peti- 
tioner and her mother. Although their competency is not 
questioned, it is the undoubted right of the. court to take into 
consideration the fact that the only person who could con- 
tradict them is dead. It should also be observed that both 
witnesses swore positively that the decedent was at their home 
every night, unless he was siCk: This testimony was contra- 
dicted, and the court believes it to be untrue. A final fact that 
raises a grave doubt with respect to the petitioner's testimony 
is that after she believed that the decedent's family knew of 
the alleged marriage, she did nothing to make public the legiti- 
macy of her child. ^ 

In view of what has been said and of the danger of en^ 
couraging mistresses to believe that they can by their own 
testimony obtain a share of a dead man's estate, the court is 
constrained to conclude that there is not sufficient evidence in 
this matter to justify a finding that the petitioner was the de- 
cedent's common law wife. 

And now, April 1:3,.11U5, the. prayer of the within petition 
is. refused, and the petition dismissed at the costs of the peti- 
tioner. 
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FITZGERALD vs. ,G. M. BRIXTON POMPANY AND 
GEORGE M. BRITTON. 

Judgmeiil»^>^RtUe tt^ Opfen^ — Denial ofATcnnents of Defendant's Peti- 
tion — Burden of Proof— -Pleading. 

1. Where on a rule to open a judgment every allegation averred 
by the defendant is denied by the plaintiff, the de^fendant must support 
his petition by evidence. 

Corporations — Corporate Seai. • '' 

2. An ordinary scroll seal affixed to the note of a corporation will 
be presumed to have been intended as the seal of the corporation in 
the absence of evidence that the corporation had any other seal. 

In the Court of Common Pleas of Berks County. 

No. 20 August Term, 1914, E. D., and No. 109 June Term, 
1914, J. D. 

Rule by defendant to open judgment. 

H. P. Keiser for defendant anfl rule. 

Rothermel & Mauger for plaintiff. 

Opinion by Wagner, J., April 24 1915. — ^James E. Evans, 
as treasurer of the G, M. Britton Company, filed his petition 
wherein he states that on June 20, 1913, G. M. Britton, as 
treasurer of the G, M. Britton Company, executed to the 
plaintiff a judgment note for $2,500, containing a warrant of 
attorney to enter judgment against the defendant company 
for the amount of the note. Upon this judgment was entered 
on July 2, 1914, to No. 109 June Term, 1914, J. D., for $365.20, 
balance due on the note. The G. M. Britton Company asks 
that the judgment as to it be opened for the following reasons : 

1. That the note was signed The G. M. Britton Company, 
by George M. Britton, who was the treasurer of the corpora- 
tion, without any authority so to do under the by-lawstof the 
corporation, and without having previously received authority 
to sign and execute said note in the name of the corporation 
from the Board of Directors of the same. 

2. That the seal affixed to the note as the seal of the 
corporation is not its common and corporate seal. 

3. That neither the Board of Directors or any executive 
officer of the corporation t\^r ratified or confirmed the action 
of the said (teorge M. Britton in executing and delivering the 
note to the plaintiff. 

4. That the said corporation is not indebted to the plain- 
tiff in any sum whatsoever and that the amount of .the judgr 
nient is the personal and individual debt of the said George M. 
Britton. : . : :/" ^ . . ■ ■ \ i 

T. M. Fitzgerald, the plaintiff, filed his answer wherein 
he averred : 
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1. That the said judgment note was executed by the de- 
fendant, the G. M. Britton Company, by its treasurer, G. M. 
Britton, who was duly authorized by the said corporation to 
sign the same. 

3. That the entire proceeds of said note, to wit: $2500 
had been followed by the corporation in executing notes dur- 
ing a period of many years. 

3. That the entire proceeds of said note, to wit: $2,500 
was received by the said corporation, the G. M. Britton 
Company. 

The answer also denies the allegation that the G. M. 
Britton Company did not ratify and confirm the action of its 
treasurer, George M. Britton, and further avers that the said 
company is indebted to the respondent for the whole amount 
of said judgment, that it is the individual debt of the corpora- 
tion, and that George M. Britton was only a guarantor on the 
note. 

It will, therefore, be seen by the petition and answer that 
every allegation averred by the defendant as a ground to 
open the judgment is flatly denied by the plaintiff. The de- 
fendant company must therefore by evidence support the 
petition, otherwise the averments contained therein fall. That 
is, the burden of proof to sustain defendant's averments rests 
on defendant: Heilner vs. The Falls Coal Co., Limited, 9 Pa. 
Sup. Ct. 78; Lockard vs. Keyser, 18 Pa. Sup. Ct. 172; McKee 
vs. Verner, 239 Pa. St. 69; Appeal of Vogeley, 15 Atlantic 
Rep. 878 ; Oil Co. vs. Shear, 161 Pa. St. 508, 510 ; Cloud vs. 
Markle, 186 Pa. St.. 614. 

The only depositions in this case were those taken on 
behalf of the plaintiff and are those of the plaintiff himself 
and of Ella H. Cartlan, who, for 22 years prior to January 17, 
1914, was in the employ of the company as bookkeeper, 
stenographer and private secretary. She testified that this 
judgment note was, signed in the manner in which the corpora- 
tion executed its judgment notes, ordinary notes, contracts 
and leases. In this she is partly corroborated by the plain- 
tiff, who states that upon at least three prior occasions he 
had made loans to the corporations upon judgment notes, 
and that the former judgment notes were signed in the same 
way as this was signed and that they had been paid. The 
depositions further show that the business of the corporation 
was done by Mr. Britton. 

We therefore have a judgment note signed by the 
treasurer in the manner in which the other papers of the 
corporation, including former judgment notes, among them 
three to this plaintiff, were signed. Also that the business 
of the corporation, including former judgment notes, among 
them three to this plaintiff, were signed. Also that the busi- 
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ness of the corporation was done by G. M. Britton. From 
this it is presumed that G. M. Britton had the authority to 
sign in the manner in which he signed. Indeed there is no 
denial that the judgment note was not signed in the manner 
in which all corporation papers were executed. From all of 
this it must be still further presumed that he had the authority 
to execute judgment notes on behalf of the corporation. 

The defendant avers that neither by action of the Board 
of Directors, nor by the by-laws, did G. M. Britton have the 
authority to execute judgment notes. Defendant admits that 
the treasurer was empowered to borrow money and sign 
notes therefor under Article 7 of the by-laws, wlhich states 
that the treasurer shall sign all certificates of stock, checks, 
drafts, notes, and orders for the payment of money, endorse 
all checks, drafts and the like, and collect and receive all 
moneys for the company, and all moneys, papers of value to 
the business, and shall be held responsible for their safe keep- 
ing. The defendant, however, contends that whilst this gave 
G. M. Britton, as treasurer, authority to borrow money, yet 
he was not authorized to confess judgment. Even if this be 
so, yet if he was authorized by the corporation, through the 
Board of Directors, his signing the judgment note would be 
binding. The defendant avers that he did not have this 
authority from the Board of Directors. This is denied by the 
plaintiff. The burden of proving this, therefore, falls, as we 
have already said, upon the defendant. If there was not this 
authority, the defendant company could easily have established 
it. It has possession of the books of the corporation. The 
defendant, however, made no attempt to sustain this averment 
by depositions. The averment, therefore, that the note was 
not authorized by the Board of Directors of the corporation, 
being denied by the answer, must fall. 

The other averment by the defendant is that the corpora- 
tion received no consideration therefor, but that it went to 
George M. Britton. This is also, as already shown, flatly 
denied by the plaintiff. The averment implies that the 
treasurer in signing this note on behalf of the corporation in 
the manner in which corporation papers were signed, used 
the corporation's signature for purposes of his own — that is, 
committed^ fraud upon the corporation. We have, therefore, 
here an allegation of want of consideration and fraud, both 
of which being denied, must be established by defendant by a 
clever preponderance of the evidence: Cloud vs. Merkle, 
supra; Boyd vs. Kirch, 234 Pa. St. 433; Cosgrove vs. Cum- 
mings, 195 Pa. St. 497 ; Bittenbender vs. Biesecker, 7 Pa. Sup. 
Ct. 41 ; Jenkintown N. Bank's Appeal, 124 Pa. St. 337. 

Other than G. M. Britton, Miss Cartlan was probably 
the best person to testify as to what became of the proceeds 
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of this judgment note. She was so intimately connected with 
the financial affairs of the corporation, that she, by power of 
attorney, was authorized, during the absence of C. M. Britton, 
to sign checks and notes "G. M. Britton Company, G. M. 
Britton, Treasurer; Ella H. Cartlan, Attorney/' Her testi- 
mony is that the corporation received the proceeds of the note 
and that two payments of $500 each had been paid by the 
corporation upon this note. She also testified the purposes 
for Which the money was used by the corporation. The de- 
fendant has failed to support, by proof, its allegations that the 
judgment note was signed without authority of the corpora- 
tion or that the corporation had not received the proceeds 
thereof. Therefore, these averments must fail. 

It is averred that the seal is not that of the corporation. 
The seal attached to the signature of the corporation is the 
ordinary scroll seal. The evidence does not disclose that the 
corporation had any other seal. Under these circumstances 
it will be presumed to have been intended as the seal of the 
corporation: Penn. N. Gas Co. vs. Cook, 123 Pa. St. 170. 

Rule discharged. 



SPATZ vs. SCHOOL DISTRICTS OF HEIDELBERG 
AND ROBESONIA. 

School Law — Contracts — Prior Appropriation — Ille^ral Contract — 
Formation of New Boroui^h District Witliin TOwnsliip— Discharge 
by Operation of liaw. 

1. When a school district enters into an a^rreement with a con- 
tractor for the Construction of a school house, it incurs an indebtedness 
the payment of which must, under Art. IX, sec. 1 0, of the Constitution, 
be provided for at or before its creation. The absence of such pro- 
vision makes the contract, as between the parties to it, unlawful and 
void. 

2. No action lies for damages for non-performance of a contract 
illegal from its inception. 

3. Where a township school district awards a contract 'for the 
construction of a school building in a village of said district, and before 
the time for the beginning of building operations, proceedings were 
instituted for incorporating said village into a borough, which was 
finally accomplished, the school district, pending the incorporation 
proceedings, is without authority to levy any tax or incur any indebted- 
ness for the construction of a school building, and the village by the 
incorporation becomes a distinct school district within which the dis- 
trict of which it had been a part, has no power to enter upon or 
conduct building operations. In such a case the township district is 
not liable for failure to perform such contract because the destruction 
of the integrity of the district by operation of law rendered perform- 
ance impossible, and the new borough district is not liable because it 
was not a party to the contract. 

4. Where the continued existence of a thing is necessary for the 
performance o'f a contract, the destruction of that thing, without fault 
of either party, discharges the contract. 

In the Court of Common Pleas of Berks County. 

Xo. 81 May Term, 1914. 
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Verdict for plaintiff for $1,026.90. Rules by defendant for 
new trial and for judgment non obstante veredicto. 

Thomas K. Leidy for defendant and rules. 

Leonard G. Yoder for plaintiff. 

H. Robert Mays for School District of Robesonia. 

Opinion by Endlich, P. J., May 3, 1915. — ^Some time prior 
to June 24, 1912, the School District (of the 4th class) of the 
township of Heidelberg, embracing the then village of Robe- 
sonia, asked for bids for the construction of a school-house in 
that village, and on the date mentioned awarded the contract 
therefor to the plaintiff at his bid of $9,899.00, accompanied 
with a certified check for $494.00. On July 12, 1912, a con- 
tract was accordingly executed between the parties, stipulating", 
inter alia, for completion of the contractor's work within 90 
working days, and for payment within 20 days thereafter; 
and further requiring the School District to provide labor and 
materials (not included in the contract) essential to the con- 
tractor's work in such manner as not to delay the same, and 
on failure to do so, causing him loss, to reimburse him. A 
building tax of 3 mills had been previously levied by the School 
District, amounting to about $3,fi00.00, inadequate, even when 
added to current revenues, to meet the expenditure contem- 
plated by the contract. There had been no provision made 
for the collection of an annual tax sufficient to pay the balance 
of the amount involved, and interest thereon, within 30 years, 
(see Const'n, Art. ix, sec. 10), and the time for levying and 
further tax for that year had passed bv (see School Code, Act 
18 May 1911, P. L. 309, sec. 502, 537). ' Aware of the situation 
in this respect, the plaintiff, after execution of the contract, 
began his arrangements to start operations. At the instance, 
however, of the School District, for reasons which are perhaps 
not made clear by the testimony, he deferred from time to time, 
and finally agreed that the work should be postponed until 
April or May, 1913. In the meanwhile, in January, 1913, a 
proceeding was instituted in the Court of Q. wS. of this county 
for the incorporation of the village of Robesonia as a borough, 
which, on June 14, 1913, resulted in a decree of incorporation, 
no work upon the buildin;^ having been done up to that time 
nor being done subsequently. The certified check was re- 
turned to plaintiff on July 19, 1913. There seems to have been 
some effort made to induce the School District of Robesonia 
to "accept" the contract. After notice of refusal this action 
was brought by plaintiff against the School District of Heidel- 
berg, the School District of Robesonia being added, later on, 
as a party defendant, at its own request and by agreement of 
counsel. At the trial the plaintiff was permitted to show that 
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his profit on the contract would have been 10 per cent, of the 
contract price of the proposed erection. The defendants con- 
tended that, for various legal reasons, he had no right to re- 
cover at all, and that in any event he could not recover for 
expected profits, (comp. I. Coal Co. vs. P. R. Coal Co., 138 Pa. 
45, 47), but only for the value of services actually performed, 
(see Harlow vs. Beaver Falls, 188 Pa. 263, 270), of which 
there was no evidence. Conceiving the cause to be one bound 
to turn upon questions of law, which it was impossit^le fully 
to consider at the trial, the Court directed the jury to render 
a verdict for plaintiff for the amount of his claim, including" 
$37 interest on the sum of $494 tied up by the deposit of the 
certified check to the date of its return. Immediately upon 
the recording of the verdict these rules were entered by the 
Court. 

It seems clear enough that the making of the contract of 
July 12, 1912, was, on the part di the Heidelberg School Dis- 
trict, the incurring of an indebtedness. In substances this is 
so held in Davis vs. Doylestown, 3 Pa. C. C. Rep. 573 ; With- 
erop vs. School B'd, 7 id. 451. And in Sauer vs. School Distr., 
243 Pa. 294, Mr. Justice Mestrezat, referring to a contract for 
the erection of a building, at p. 299, speaks of *'the debt in- 
curred by this contract'' as increasing the indebtedness of the 
district. (See also McKinnon vs. Mertz, 225 Pa. 85). As an 
indebtedness incurred, its payment was to be provided for, 
*'at or before its creation, under^Art. ix, sec. 10, of the Con- 
stitution ,and in the absence of such provision the contract 
was unlawful and void: Rainsburgh vs. Fyan, 127 Pa. 74, at 
least as between the parties to it who knew or were bound to 
know of its defect Of course no action lies for damages for 
non-performance of a contract illegal from its inception. Nor 
can any statutory authority to a school district to lx)rrovv^ 
money apply for the purpose of enabling it to perform the 
contract. Such enactments cannot override the mandate of 
the Constitution. They must be understood in a lawful sense : 
Automat. M. Co. vs. D. & H. Co., 233 Pa. 581, 585 ; F. & L. Co. 
vs. Md., Pa., etc., Co., 44 Pa. Super. Ct. 518, 523,— i. e., in 
connection with and in subordination to the Constitution. 

But suppose the contract to have been a lawful one on 
the part of the plaintift, when it was executed, and therefore 
unaffected by the failure of the school district to comply with 
the Constitution: see Sauer vs. School Distr., supra, p. 301. 
There can be no doubt about plaintiff's having agreed to a 
postponement of the erection of the building. In answer to 
the interrogatory "... Did you agree to wait about 
going on with this building until April or Ma}^ 1913?" he him- 
self on the stand said, "Yes, sir, I did." The parties to the 
contract certainly had a right by mutual agreement to waive 
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or modify its stipulations : Holloway vs. Frick, 149 Pa. 178 ; 
Dreifus vs. Salvage Co., 194 id. 475 ; French vs. Car Co., 243 id. 
136 ; Reber vs. Brownback, 17 Pa. Super. Ct. 471 (and see Hill 
vs. Smith, 34 Vt. 535, and authorities collated by Judge Wag- 
ner, in Wolfskin vs. Wm. Penn Commandery, 6 Berks Co. L. J. 
79, at p. 88). Manifestly the agreement admitted v^as a waiver 
of the contract with respect to the time of performance, on 
both sides. Though ordinarily the question of waiver is to be 
determined by the jury: Eckert vs. R. R. Co,. 211 Pa. 267, 277; 
Pittsburgh C. Co. vs. R. R. Co., 227 id. 90, 99, it is not always 
so. When the facts are, as here, undisputed, it becomes a mat- 
ter of legal inference to be decided by the Court: ibid. It is 
hardly worth while to discuss whether the waiver in this in- 
stance included any rights plaintiff may have had by reason 
of past delays chargeable to the Heidelberg School District, 
because there is no proof capable of serving as a basis for 
recovery on that account. Plaintiff's claim and proofs have 
reference to damages for the loss of an entire and indivisible 
contract . We have, then, for the purposes of this case as 
affected by the agreement of the parties, a contract for the 
erection of a building not to be begun until April or May, 1913. 
Before that period arrived, however, the proceedings for the 
incorporation of Robesonia as a borough were instituted. 
They were pending in April and May, 1913, and in June re- 
sulted in a decree of incorporation. The pendency of the pro- 
ceeding, under sec. 515 of the School Code, forbade the Heidel- 
berg School District to levy any tax or incur any indebtedness 
for the construction of a school-building. True, the proviso 
to the same section permits the levy of necessary taxes or the 
incurring of an indebtedness to pay debts previously incurred. 
But this cannot reasonably be held to apply to the erection, 
not yet begun, of a building located in the territory embraced 
in the new corporation. That territory by the incorporation, 
i. e., "by operation of law:" Abington Sch. Distr., 84 Pa. 179, 
182, became a distinct school district, within which the Heidel- 
berg School District, as it remained, had no power to enter 
upon or conduct building operations. Now, as explained in 
Monaco vs. Ry. Co., 247 Pa. 242, 247, the mere fact that by 
operation of the law something has become impossible which 
a party has positively and unconditionally undertaken to do, 
may not take away his liability for non-performance. But 
where the continued existence of a thing is necessary for the 
performance of a contract, the destruction of that thing, with- 
out default of either party, discharges the contract: Lovering 
vs. Coal Co., 54 Pa. 291 ; Ward vs. Vance, 93 id. 499 ; Crucible 
Co. vs. Philadelphia Co., 223 id. 336, — and it certainly can make 
no difference whether its destruction results from the super- 
vening operation of the law or from any other cause, so long 
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as it is not chargeable to the parties. Here the continuance 
of the territorial integrity of the Heidelberg School District 
as including the village of Robesoniawas, at the making of 
the contract of July 12, 1912, and of the subsequent agreement 
postponing the work, indispensable to the performance by that 
district of its undertaking with plaintiff, — so much and so 
palpably that it must be deemed to have been within the con- 
templation of the parties as a condition of the contract and 
agreement. The creation and separation from the Heidelberg 
School District of the Robesonia School District was a de- 
struction of that integrity, as such rendering performance by 
the former impossible, without any default by it, and there- 
fore, upon the principle stated, a discharge of it from liability 
for non-performance. It follows that this action for damages 
cannot be maintained by plaintiff against the Heidelberg 
School District. 

But neither can it be maintained against the Robesonia 
School District. The latter never was a party to the contract. 
It will not do to hold that any rig^ht thereunder or any liability 
thereon was by the creation of the new district automatically 
transferred to or imposed upon the latter. That with the 
plaintiff's assent it might have adopted the conract, need not 
be denied. But it declined to do so, and there seems to be 
nothing in the School Code, or in the decisions, which, either 
expressly or by fair implication, makes the adoption of it com- 
pulsory. There are reasons why it should not be. It is enough 
to mention the obvious one that the character, size, cost, etc., 
of the building contracted for by a townshp school district 
may and likely will be unsuitable for the purpose, etc., of a 
borough school district. 

If what has been said correctly apprehends the principles 
controlling upon either of the branches of the case that have 
been discussed, there can be no object in ordering a new trial, 
but the application for judgment n. o. v. must be granted. 

The rule for a ncAV trial is discharged, and the rule for 
judgment n. o. v. made absolute. 



NOLDE & HORST COMPANY vs. KRUGER, et al. 

Evidence — ^Admissibility — Objections Not Based on Exception Taken at 
the Trial — I^E>ecification of Objection. 

An objection to the admission of hearsay testimony not based on 
an exception taken at the trial and not specified in exceptions filed to 
the Court's decision cannot be effectively urged. 

In the Court of Common Pleas of Berks County in Equity. 

No. 1123 Equity Docket, 1914. 
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Exceptions by defendant to decision reported in 7 Berks 
Co. L. J. 179. 

William J. Rourke for defendants and exceptions. 

H. P. Keiser and A. B. Rieser for plaintiflf. 

Opinion by Endlich, P. J., May 3, 1915. — To the decision 
filed in this case on February 20, 1915, and reported in T Berks 
Co. L. J. 179, the defendants have presented 12 exceptions, of 
which 2 relate to the evidence, and the remainder to findings, 
conclusions, decree, etc. 

A careful reconsideration of all these matters, in the light 
of the earnest and able argument of counsel, had failed to dis- 
close substantial error in any of them, or the need of changing 
or modifying any of the findings, etc. 

The one of the items of evidence referred to is that of the 
so-called "strike-notice." Though perhaps not of much 
significance, yet, the president of the union having conceded 
that it was printed and distributed, or caused to be printed 
and distributed, by the union, its admissibility can hardly be 
questioned. The other objection relating to the evidence 
alleges the admission and consideration of hearsay testimony, 
without, however, pointing it out. In the absence of any ex- 
ception taken at the trial and of any specification in the ob- 
jection now made, this allegation 4s not one that can be 
effectively urged. 

As regards the remaining exceptions, it would seem, as 
stated in the decision excepted to, that the facts of the case 
are not fairly open to dispute, and that, upon them^ under the 
authorities binding upon us, the result cannot be other than 
that which has been reached. In these circumstances a de- 
tailed discussion of the exceptions would serve no useful 
purpose. 

The exceptions are dismissed and counsel may prepare 
and submit the proper final decree, sec. reg. 



KEISER vs. COUNTY OF BERKS. 

Arbitration — Submission and Award — Question in Dispute — ^Damages 
to Real Estate — ^Appraisement of Valne— Interest — Burden of 
Proof — ^Parol AgrcM^nent^ — ^Authority of Arbitrators. 

1. An award is the judgment of a tribunal selected by the parties 
to determine matters actually in variance between them — not merely 
to appraise and settle the price of property contracted for under the 
stipulation that this term of the contract was to be so ascertained. 

2. The agreement must be mutual and must show a clear intent 
to submit the matter in dispute to a tribunal and to be bound by its 
decision. 
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3. The burden of proving: a submission and award falls upon hirti 
who asserts it. 

4. When an agreement of submission and award is made by parol, 
it must be established by the preponderance of the evidence. 

5. The authority of arbitrators is measured by the terms of the 
submission, and their award is binding only upon the question sub- 
mitted for their determination. 

In the Court of Common Pleas of Berks County. 

No. 56 December Term, 1913. 

Verdict for plaintiflf. Rules by plaintiff for new trial 
and for judgment non obstante veredicto. 

Isaac Hiester for plaintiff and rules. 

Joseph R. Dickinson for defendant. 

Opinion by Wagner, J., May 3, 1915. — This is a suit by 
the plaintiff against the defendant upon an alleged award in 
his favor for $13,950.62, together with interest from December 
9, 1912, which plaintiff claims was made by five arbitrators. 
An award as defined in The Green and Coates Streets Passen- 
ger Railway Co. vs. Moore and Rich, 64 Pa. St. 79, on page 
91, is: "The judgment of a tribunal selected by the parties to 
determine matters actually in variance between them — not 
merely to appraise and settle the price of property contracted 
for under the stipulation that this term of the contract was 
to be so ascertained." 

It will be seen from this definition that in order that there 
may be an award, the matter or matters actually in variance 
between the parties must be determined. It is clear from the 
evidence in this case that the matter in variance between the 
plaintiff and the defendant was the amount of damages that 
had accrued to the plaintiff on account of the erection of the 
new Penn Street Bridge, and the thereby placing plaintiff's 
manufacturing plant below grade. 

The plaintiff testified that his manufactory, wherein was 
carried on the manufacturing of shears, was located at the 
western approach of the bridge; that by reason of the erec- 
tion of the new bridge this manufacturing plant was placed 
in a hole ; that the pavement was raised almost as high as the 
building; that the production of the factory had been inter- 
fered with, and that by reason thereof he had a claim against 
the county for damages. 

In order that there might be an award it was first neces- 
sary that an agreement be entered into by the parties, that is, 
the plaintiff in this case and the defendant, to submit this 
matter in variance, that is, the question of damages, to a 
tribunal for its determination. This agreement must be 
mutual and must show a clear intent to submit the matter in 
dispute to a tribunal and to be bound by its decision : M'Manus 
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VS. M'Culloch, 6 Watts 357, 360 ; Wilson vs. Getty, 57 Pa. St. 
266, 269 ; Somerset Boro. vs. Ott, 207 Pa. St, 539, 542, 543 ; Ag- 
ricultural Assn. vs. Surety Co., 225 Pa. St. 592, 596; Reilly vs. 
Rodef Sholem Cong. 243 Pa. St. 528, 531, and he who asserts 
this agreement has the burden upon him to establish by proof 
its existence: Hunn vs. Penn. Inst, for the Blind, 221 Pa. St. 
403, 411, and when this agreement, as in this case, is alleged 
to have been by parol, it must be established by the pre- 
ponderance of the evidence: Gay vs. Waltman, 89 Pa. St. 
453, 457. 

It is also clear from the evidence that the basis of this 
alleged award is a parol proposition claimed to have been 
made by plaintiff to the County Commissioners, and the im- 
plied acceptance thereof, and that this constituted the agree- 
ment for submission. That this proposition is the basis of 
plaintiff's claim of an award is thus made clear by his testi- 
mony, on page 2, N. of T., where he stated he "made them this 
proposition;*' on page 3, where his claim was that the County 
Commissioners said "that that was a fair proposition." Also 
on page 7, where he states his "proposition was a flat one to 
them" (meaning the County Commissioners), and also in 
other parts of his evidence, especially on pp. 11 and 12, where 
he repeatedly speaks of his proposition that he made to the 
County Commissioners, and the implied acceptance thereof 
by the appointment of two men and the request to plaintiff 
to appoint two men, as his agreement with them. 

The question then naturally arises : What was the propo- 
sition that he made to the County Commissioners and which 
he thus claims was accepted by them, and by the acceptation 
thereof constituted the agreement for the submission to the 
five men of the question in variance, that is, damage? On 
page 2, N. of T., we find the testimony of this plaintiff to be: 
"Then I proposed it in this way: That if they would pay the 
cost of raising the plant to the new level, the same as it was 
with the old level, why, then, I would waive all, any damages 
that might accrue through the movement of the machinery, 
and all damages to the building by interruption." This is a 
proposition that the County Commissioners pay the cost of 
raising the plant to the new level. If that proposition was 
accepted then we have not an agreement to submit the matter 
of damages to five arbitrators, but merely an agreement be- 
tween the plaintiff and the defendant, that the defendant pay 
to plaintiff the cost of raising his plant to the new level. On 
page 3, when asked : "Did you make any proposition to them 
as to how this cost should be determined?" his answer was: 
"They said that that was a fair proposition. Then I pro- 
posed that we arrive at it in this way: I would appoint two 
men, and 'they would appoint two men, and then the four men 
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would appoint the fifth man, stipulating that the men that 
would be appointed should be skilled in their line, each party 
to appoint one machinist and a carpenter or contractor, and 
the fitth man appointed by them was to be a civil engineer/' 
If this proposition then in its entirety, as found on pp. 2 and 
3, was accepted by the County Commissioners, we have 
not what is claimed for by the plaintiff, an agreement to sub- 
mit the matter in dispute to these five men, that is, the matter 
of damages, but an agreement by the County Commissioners 
with this plaintiff that the County Commissioners pay to the 
plaintiff the cost of raising the plant, and upon their doing so 
a waiver of damages, together with a further agreement that 
five men act as appraisers to determine this cost. This is not 
a submission of the damages to five men, but merely their 
appointment as appraisers to determine the cost, and, as is 
clearly pointed out in The Green and Coates Streets Passenger 
Railway Co. vs. Moore and Rich, supra, the proper action for 
the plaintiff would be a suit upon the agreement with the 
County Commissioners, if the agreement be disputed, in which 
the finding of the appraisers would be the amount to be re- 
covered in case the jury found that such an agreement was 
entered into. As again bearing upon the proposition, as afore- 
said, on page 12, on cross-examination, he says: "My propo- 
sition to them was that the amount they would pay me would 
be the cost of raising it up to'the level," and when still further 
questioned : "And it was to ascertain what it would cost that 
you agreed on these appraisers?" he answered, "That is what 
was to be." The question was repeated: "Q. And it was to 
ascertain what it would cost that you agreed on these ap- 
praisers?" he answered, "That is right." If this then was 
his proposition, you have not a proposition to submit the 
question in dispute, the damages, to five men, but merely a 
proposition to submit the cost to them, which cost, as plain- 
tiff claims, the defendant agreed to pay to him in lieu of 
damages. If, however, you further examine plaintiff's testi- 
mony on page six, you will find that he there testifies to a 
different proposition from that just stated. When there ques- 
tioned: "And you say you proposed to them that if they 
would raise the building and your machinery to the new 
grade you would make no claim for damages?" his answer 
was : "Sure, that was the point." We now have a proposition 
that the County Commissioners raise the building and 
machinery. The preponderance of plaintiff's evidence as to 
these two propositions is in favor of the first. Neither of 
these, however, can in any manner be construed to be a 
proposition to submit the matter in dispute, the damages, to 
fivG men as the basis of an award in favor of the plaintiflF. 
Under neither of these propositions could the question of 
damages be submitted to the appraisers. 
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The plaintiff and County Commissioners Sandt and Kutz 
were the only persons who were present when this proposition 
was made. Mr. Sandt, on page 28, N. of T., when questioned : 
"Do you recollect he (referring to plaintiff) made a proposition 
to you?" answered, "He did.'' When further questioned: 
''What was the proposition?'' he answered: "That we would 
appoint two men, that is, the County Commissioners would 
appoint two men, and Mr. Keiser would appoint two, and the 
four would get together and appoint the fifth one. * * * 
They were to go over there, meet at the plant, and make an 
approximate estimate of about what it would cost to raise 
this machinery and the building to conform with the grade of 
the street." Mr. Kutz, on page 32, testifies: "We accepted 
the proposition to appoint two men to get at the value of 
raising the machinery and the building." These three wit- 
nesses were the only ones who had direct knowledge of what 
the proposition was. They clearly agree that the proposition 
was for the appointment of five men merely to estimate the 
cost of raising the building to the street level, their estimated 
cost, as alleged by plaintiff in part of his testimony, to be paid 
in lieu of damages, or, as alleged by the County Commission- 
ers, to be merely a tentative arrangement, to see whether they 
could not get together upon the question of damages. 

It is not necessary to discuss the purpose for which these 
five men were to estimate this cost, for the reason that the 
suit is not upon the agreement, but upon the award, except 
to call attention that the plaintiff on page 2 says that then 
there was to be a waiver of damages, whilst in other parts of 
his testimony, as on page 7, when questioned: "There was 
nothing brought up about the Commissioners paying you the 
amount, and you never agreed to stand by the award, what 
these men would determine to be the cost as your damages ?" 
he answered : "That question was never brought up," which 
answer is again repeated at the bottom of the same page, 
when questioned: "The Commissioners never agreed orally 
or in writing to pay you the amount of money these men 
would determine to be the cost of raising your building?" 
he answered: "No, sir, the question was never brought up." 

In view of this testimony as to what the proposition was 
which plaintiff alleged constituted the agreement for sub- 
mission to arbitrators, and which testimony, being given by 
plaintiff's witnesses, must be taken as verity, we cannot say 
that the verdict was contrary to the evidence, as alleged in 
the first reason for a new trial, or that we erred in refusing 
plaintiff's fourth point, which was one for binding instructions. 
Neither can we make absolute plaintiff's rule for judgment 
n. o. V. Indeed, upon this evidence, as produced at this trial, 
we should have aflFirmed defendant's point for binding instruc- 
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tions, and directed a verdict for the defendant, instead of sub- 
mitting it to the jury. The submission, however, by reason 
of the verdict, did the defendant no harm. 

Under this view of the case we are of the opinion it would 
not be necessary to consider plaintiff's second reason, that is, 
that the Court erred in the charge. We will, however, pass 
upon all the errors alleged by plaintiff. The first refers to 
that portion of the charge where we said to the jury that it 
"must find not merely a proposition, and an implied acceptance 
of it, but you must also find from the evidence that this 
matter of damages was submitted to these five men, after 
they were selected, because if the question of damages was 
not submitted to them, then it makes no difference what your 
other findings may have been, the county would not be bound. 
The county is only bound if that question was submitted to 
these five men." And again where we said: "If they were 
instructed to merely find the cost of raising the building and 
the machinery, then the verdict must be for the defendant. 
If, however, their instructions were to award damages, then 
your finding would be in favor of the plaintiff." We fail to 
see any error in this. The submission of the matter in dispute 
is the authority for the arbitrators to act, and it is only as they 
act upon the matter given to them that their finding amounts 
to what can be called an award. See cases already cited, and 
Collins vs. Freas, 77 Pa. St. 493 ; 3 Cyc. 785. 

The other error alleged is where, on page six, we said : 
"Now, let us look into the evidence upon that (referring to the 
submission of the question of damages to the five arbitrators) . 
I have examined the testimony of Mr. Keiser, ^the plaintiff, 
and have found nothing in it wherein he says that the matter 
committed to these five men was the award of damages upon 
the basis of raising the building." We further said — which 
is not given as error: "When he was on the stand I asked 
him, 'You were not present when the instructions were given 
to the five men as to what they were to do?' and he answered, 
*No, sir, the only thing is I was in when the talk was amongst 
the four.' " 

This is the evidence of the plaintiff as found on page ten, 
N. of T. This portion of the charge must be taken in con- 
nection with what preceded, where we stated the matter must 
be submitted to the five men. The plaintiff's answer was that 
he was not present when instructions were given, the only 
thing was the talk among the four. On page four he had 
testified that there was a general talk in the Commissioners' 
Office, and that after the appointment of Mr. Karns — the fifth 
appraiser — they would have to come over and arrive at the 
cost of raising this building to arrive at the amount of dam- 
ages and make an award. In this portion of the charge, there- 
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fore, we gave what is the correct testimony of the plaintiff. 
But, as already stated, we consider that the determination 
of this case rests upon the fact that there was absolutely no 
proof of any proposition to the County Commissioners to 
submit the amount of damages to the five men for their de- 
termination. 

Rules for new trial and judgment n. o. v. are discharged. 



ESTATE OF DAVID L. WENRICH, Deceased. 

Becedents' Estates — Gift in Trust With Remainder Over — Vested Estate 
Subject to Divestment on Condition — Conditional liimitation. 

In the case of a grift in trust to a child for life with remainder to 
issue, if any, and if not, to the other children, a child who dies^uring 
the life estate, or his issue, have an interest in the fund if the cestui que 
trust dies without issue. 

In the Orphans* Court of Berks County. 

No. 29 May Term, 1915. 

C. H. Ruhl for the accountant. 

John B. Stevens for Peter Peipher, attachment creditor 
of Michael A. Wenrich, a distributee. 

Thomas K. Leidy for Cora Himmel'berger and the 
Berks County Trust Company, guardian of Alma B. Sheeler, 
children of Jennie Sheeler, deceased, who was a sister of El- 
mira Himmelberger. 

William E. Sharman for Bessie M. Wenrich, attach- 
ment creditor of Michael A. Wenrich, a distributee. 

Opin*'on by Bushong, P. J., May 11. 1915. — The decedent 
died in 1874, leaving to survive him seven children named in 
the will, as follows: 

Mary Althouse, who^ied December 20, 1887; 

Joanna Sheeler, who died October 21, 1907; 

Aaron M. Wenrich, who died February 17, 1912 ; 

Elmira Himmelberger, who died February 17, 1915; 

WelIin|7ton M. Wenrich; 

Albert D. Wenrich ; and 

Michael A.. Wenrich — 
the last three of whom are still livin?- 

By his last will and testament the testator provided Avith 
respect to the fund embraced in this account as follows: 

"Fourteenth. The shares of my estate coming to my 
daughters, 1 Mary, wife of Daniel F. Althouse, 2 Joanna 
Sheeler, Elmira (3) feme sole, shall be held by my executors 
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and the survivors of them, in trust, that they or he shall and 
do place the same out at interest on good security, or in the 
funded debt of the United States, or the State of Pennsylvania, 
and pay over the interest or dividends thereof from time to 
time when and as the same shall be got on and received unto 
my said daughters Mary, Joanna and Elmira, during all the 
time of their natural life, so nevertheless that the same shall 
be for their sole and separate use, notwithstanding any cover- 
ture, and not to be in any way or manner whatever liable to 
the contracts, debts or engagements of their husbands which 
they now have or may hereafter have or take, and not to be 
in any manner whatever subject to the control or interference 
of such husbands, and should the interest or dividend as afore- 
said be not sufficient to properly maintain my said daughters 
Mary, Joanna and Elmira, and their children, if any they have, 
then ^ey may, from time to time, as necessity may arise, peti- 
tion the Orphans' Court of Berks County for permission to 
receive from my said executors or the survivors of them, such 
part or portion of the principal as the said court shall deem 
sufficient and in such case her individual receipt for said 
amount as decreed by said court, to my said executors or the 
survivors of them shall be a sufficient acknowledgment there- 
for, immediately after the decease of any of my said daughters 
I give, devise and bequeath the whole or the residue, if any, 
of their shares to their heirs if any, and share and share alike. 
And in case, if any one of my said children should die without 
any heirs of his or her blood, then in such case his or her share, 
I devise to be equally divided amonor my other children." 

On February IT, 1915, Elmira Himmelberger, one of the 
three daughters mentioned in the *' Fourteenth'' item of the 
will, died without issue, and the surviving trustee has filed 
his account of that part of the estate in w^hich she had a life 
interest. It contains principal and income accrued before and 
after the death of the cestui que trust. In the principal fund 
the balance for distribution is $7,977.1*3, and in the income 
fund, $317.04 accrued prior to her- death, and $53.02 accrued 
afterward; The income accrued before her death will be dis- 
tributed to her personal representative. 

The will directed that upon the death of Elmira, the fund 
held for her for life should be distributed to her heirs, if any, 
and share and share alike, but that in case she should die 
without any heirs of her blood, then her share should be 
equally divided among the other children of the testator. 

Obviously, the words *'heirs" and '*heirs,of her blood" mean 
"issue." "Heirs" in the technical sense could not have been 
meant, because the gift over was to "heirs :" Moody vs. Snell 
(1876) 81 Pa. e359. 

The question may, therefore, be stated as follows: In a 
gift in trust to a child for life with remainder to issue, if any. 
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and if not, to the other children, does a child who dies during 
the life estate, or his issue, have any interest in the fund if 
the cestui que trust dies without issue? 

*' . . because the legatees are described by their rela- 
tionship, either to themselves or to the testator, and not by 
their individual names, it by no means follows that they are 
to take as a class and not as individuals. A gift *to my chil- 
dren,' all of whom are known to the testator, may be very 
different from a gift to *the children of my brothers and sisters 
share and share alike' . . . where the individuals com- 
posing the class are indeterminable and perhaps unknown to 
the testator. There is no rule of law on the subject, and the 
question is always one of intention, to be determined in each 
case from the whole will and from the circumstances surround- 
ing the testator at the time of its execution, with the light 
afforded by the presumption in favor of vested interests as 
against such as are contingent or defeasible:"' Wentzel's Es- 
tate (1002) 12 D. R. 63. 

These principles would seem to justify the court in holding 
the gift over to the other children as a gift to them as in- 
dividuals, and as a vested estate subject to be divested if the 
cestui que trust should leave children to survive her, or as a 
conditional limitation which, as the contingency was not one 
affecting the capacity of the legatee to take, did not affect the 
rights of transmissibility : Wentzel's Estate, supra. 

Distribution will, therefore be made to the living children 
and to the personal representatives of those deceased, in equal 
shares. 

The following attachment executions have been issued by 
the Court of Common Pleas against the share of Michael A. 
Wenrich in the fund and will be paid out of his share in the 
order of their priority: 

1. Judgment entered in favor of Peter Peifher to No. 147 
December Term, 1912, J. D. and attachment issued to No. 50 
March Term, 1915, A. D.— 

Principal $ 668.22 

Costs 56.35 

Interest to date 94.89 

Total $ 819.43 

2. Judgment entered in favor of Bessie M. Wenrich, to No. 
69 February Term, 1915, J. D., and attachment issued to No. 51 
March Term, 1915, A. D.— 

Principal $2,100.00 

Costs 15.70 

Interest to date 31.33 

Total .$2,147.03 



I 
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For purposes of distribution the funds will be blended. 
Balance due the estate as appears by the account filed 

(Principal) $7,977.13 

Income 370.06 

$8,347.19 
DISTRIBUTION. 
To John H. Newman, Esq., Adj. costs $ 6.00 

$8,341.19 

To the personal representative hereafter to be ap- 
pointed of Elmira Himmelberger, deceased, in- 
come accrued prior to her death 317.04 

$8,024.15 

To the personal representatives now or here- 
after to be appointed of the following 
legatees, deceased: 

Mary Althouse $1,337.36 

Joanna Sheeler 1,337.36 

Aaron M. Wenrich 1,337.36 

To Wellington M. Wenrich 1,337.36 

To Albert D. Wenrich 1,337.36 

To share of Michael A. Wenrich : 

Peter Peifher $819.46 

Bessie M. Wenrich, on account 517.89 

^$1,337.35 

$8,024.15 

The Account, Statement, Copy of Will, &c., are hereto 
attached: AND IT IS ORDERED AND DECREED that 
Albert D. Wenrich, surviving trustee as aforesaid, do pay the 
distributions to the persons respectively entitied thereto. 

May 11, 1915. This report is confirmed nisi. 
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ESTATE OF BARD LUDWIG, Deceased. 

liiens — ^Mortgage — ^Discharge by Sale on a Judgment for Part of Mort- 
gage Debt. 

L. executed a mortgage to six persons, the indebtedness being 
evidenced by six bonds which expressly referred to the mortgage. 
M., the holder of one of these bonds, brought suit in assumpsit on it 
against L., who confessed judgment, and thereupon the property cov- 
ered by the mortgage was sold on a fi. fa. The record of the distribu- 
tion at the fund raised by the sale showed that two of the bonds did 
not participate. Held: That the lien of the mortgage was discharged 
by the sale. 

In the Orphans' Court of Berks County. 

No. 5 October Term, 1915. 

In the matter of the petition of Sallie L. Ludwig and 
Brooke Ludwig, administrators and trustees for the sale of the 
real estate, praying for a citation upon David Peoples to ap- 
pear and show cause why the sale to him of decedent's farm in 
Amity Township should not be annulled and set aside, the 
down-money paid on account thereof forfeited, and the prem- 
ises resold. 

Rothermel & Mauger for petitioner. 

William Abbott Witman, jr., for respondents. 

Opinion by Bushong, P. J., May 12, 1915. — The facts in 
this matter are not in dispute. In pursuance of an order of 
this court, Sallie L. Ludwig and Brooke Ludwig, adminis- 
trators of Bard Ludwig, deceased, sold the farm in Amity 
Township to David Peoples on November 21, 1914. There- 
after the sale was duly confirmed absolutely. 

Ten per cent, of the purchase price was paid at the time 
of the sale ; and the purchaser agreed to pay the balance on or 
before April 1, 1915. He now refuses to pay on the ground 
that the administrators cannot give him a good and market- 
able title. The alleged cloud consists of a mortgage un- 
satisfied of record, dated November 23, 1893, and given by 
Hannah Ludwig, the then owner of the property, to Harriet 
Altenderfer, Amelia Breidenbach, Sallie Hepler, Mahlon Lud- 
wig, J. H. Jacobs, guardian of Lewis G. Ludwig, and Bard 
Ludwig. The mortgage recites that it was given to secure 
the payment of sums aggregating $4,480.01, to the mortgagees. 
This indebtedness was evidenced by six bonds which expressly 
referred to the mortgage. 

On February 23, 1910, Mahlon Ludwig, the holder of one 
of these bonds, broug*ht suit in assumpsit on it, in the Court 
of Common Pleas of Berks County against Hannah Ludwig, 
the mortgagor and obligor. The defendant confessed judg- 
ment, and thereupon the property in question was sold on a 
Fi. Fa. to Mahlon Ludwig, from whom it came to the de- 
cedent. The record of the distribution of the fund raised 
by the sale shows that two of the bonds did not participate. 
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The question now raised is whether or not the lien of the 
mortgage was discharged by the sale. In the Court's opinion 
the lien was discharged. In Bittinger's Appeal (1878) 6 W. 
X. C. 231, S. purchased land from E. and gave a purchase 
money mortgage for $8,000.00 to secure the payment of six- 
teen bonds of $500.00 each. E. assigned eight bonds to H. 
and eight to B. Thereafter B. obtained a judgment against 
S. on a promissory note for $300.00, which the Court found 
from parole evidence was on account of one of the bonds. 
The mortgaged property was sold under this judgment, and 
the Supreme Court said: "But we feel bound by numerous 
decisions upon the effect of a sale under a judgment for the 
mortgage debt in whole or in part, which, therefore, ex- 
tinguishes the mortgage itself to the same extent, and as a 
consequence affects its lien. An auditor's decree holding that 
the lien had been divested was, therefore, affirmed. 

And now, May 12, 1915, it is ordered that unless David 
Peoples pays the balance of the purchase money, $5,580.00, on 
or before May 22, 1915, together with interest thereon from 
April 1, 1915, the decree of absolute confirmation of the sale 
to him shall be vacated, and the said sale set aside, the 
purchase money already paid shall be forfeited, and the ad- 
ministrators shall be free to resell the said real estate; the 
costs of the present proceeding to be paid by the said David 
Peoples. 



ESTATE OF BARD LUDWIG, Deceased. 

atter of the petition of Sallie L. Ludwig and 
^ig, administrators and trustees for the sale of 
e, praying for a citation upon William Abbott 
;o appear and show cause why the sale to him of 
;cedent's woodland, situate in Earl Township, 
; annulled and set aside, the down money for- 
t premises resold. 

by Bushong, P. J., May 12, 1915.— The facts 
;^ether similar to those in the David Peoples' 
o. 5 October Term, 1913, and consequently a 
) will 'be entered. 

, May 12, 1915, it is ordered that unless William 
an, sr., pays the balance of the purchase money, 
r before May 22, 1915, together with interest 
April 1, 1915, the decree of absolute confirmation 
him shall be vacated, and the said sale set aside, 
money already paid shall be forfeited, and the 
s shall be free to resell the said real estate; the 
resent proceeding to be paid by the said William 
an, sr. 
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GEIST vs. PHILADELPHIA & READING RAILWAY 

COMPANY. 

Negligence — Kailroadi^— Speed — ^Bell and Whistle— nSdntilla of Proof — 
Binding Instructions. 

1. Upoiii the questions of the speed of a freight train, of the ring- 
ing of the engine bell and of the repeated sounding of the whistle, 
the testimony of one witness that the train was going 25 or 30 miles 
an hour approaching a crossing, and that neither the engine bell nor 
the whistle was sounded is insufficient to carry the case to the jury 
where sii<ch witness wa& not in a position fairly to judge of the speed of 
the train and there ^as no evidence either that he was listening to 
the bell or whistle or had any special reason or opportunity for ac- 
curate observation, and where his testimony is contradicted by direct 
testimony of the engineman, the 'brakeman, the flagman, the fireman 
and the conductor. 

2. A controverted question of fact is not entitled to be submitted 
to the jury as a basis for a recovery where the proof of it adduced by 
the party on whom the burden rests amounts to no more than a 
scintilla. 

3. In determining whether the proof of a controverted question of 
fact amounts to more than a scintilla or not, the evidence of the 
party upon whom the iburden of proof rests is to ibe judged of in con- 
nection with the admitted facts of the case and those esta«blished by 
undisputed evidence, and if these are of such a character as to over- 
come the presumptions capable of arising upon the party's evidence 
standing alone, so as to reduce its force to a mere scintilla, it must be 
declared that there is no evidence warranting a finding in his favor. 

4. A fact may be so clearly proven that a ^ourt, in the due admin- 
istration of justice, must treat it as a fact because of proof that con- 
vinces an unprejudiced mind beyond a reasonable dou'bt. In such a 
case a jury cannot capriciously disregard such proof, and where a 
finding for plaintiff cannot be reached by it without such disregard, 
and would therefore have to be set aside, the Court is not required 
to submit the case, but properly directs a flinding for defendant. 

NegUgenjce — Railroads — Grade Crossings — ^Measure of Duty — ^Absence 
of Safety Gates or Watchman. 

5. The measure of a railroad company's duty in running over a 
grade cros'sing is not a fixed and ini-zariable one, but depends upon the 
surrounding conditions; but where everything has been done that can 
under any conditions be done, where nothing more can be suggested 
or called for, it cannot be found that there was negligence, 'because, 
perchance, something else which nobody can name might have been 
done. 

6. The absence of a safety-gate or watchman at a grade crossing 
cannot be treated as in itself conclusive evidence of negligence without 
regard to anything else that hag been proven. 

7. A jury cannot hold parties to a higher standard of care than 
the law requires, nor find anything to be negligence Which is less than 
the failure to discharge a legal duty. 

Negligence — ^Railroads— Contrihutory Negligence— Irresistible Infer- 
ence—Direction of Verdict. 

8. Where the circumstances surrounding the death of a person by 
collision with a train at a railroad crossing lead irresistibly and clearly 
to the inference of contributory negligence, it is the duty of the Court 
to direct a verdict for the defendant. 

In the Court of Common Pleas of Berks County. 

No. 19 June Term, 1914. 

Verdict directed for defendant. Rule by plaintiff for new 
trial. 
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Dumn & Schaeffer and D. N. Schaeffer & Son for plaintiff 
and rule. 

Snyder & Zieber, contra. 

Opinion by Endlich, P. J., May 22, 1915.— At Ijhe conclu- 
sion of the trial of this case, the Court was of opinion that 
a finding against the defendant company was not permissible 
and accordingly directed a verdict in its favor, whereupon this 
rule was entered. A very careful examination of the record, 
in the light of the argument of the rule, has failed to show 
that any verdict other than that which was rendered could be 
sustained. In refusing a new trial, as we are constrained to 
do, it is a satisfaction to be able to feel that, thanks to the 
thorough presentation of the plaintiff's positions and conten- 
tions, there is little likelihood of any material point in her 
favor having been overlooked. 

The action is brought by a widow to recover damages for 
the death of her husband in a collision with defendant's engine 
at or near a public grade crossing over the defendant's tracks, 
where there was then no safety-gate or watchman. The 
declaration avers that the occurrence was caused by no want 
of proper care on the part of the deceased, but by the negli- 
gence of defendant's employes in running its engine at an 
excessive, unlawful and improper speed, and without timely or 
sufficient warning by the blowing of any whistle, or ringing of 
any bell, or other means. 

The accident happened about 6 o'clock of a dark, windy 
morning, while it was snowing. The public road on which 
deceased approached the railway crosses it west of the Mertz- 
town station. A westbound passenger train had stopped at the 
station and again started. An eastbound freight train of about 
35 cars, loaded with coal, came close to the crossing just as the 
last coach of the passenger train cleared it. At that moment 
the deceased, who came from the side nearest the freight 
train's track, and who was in the daily habit of passing that 
way, sometimes turning up the track, sometimes crossing it 
and keeping to the highway, stepped upon the track on which 
the freight train was moving and was almost instantly struck 
by the engine. The only person who saw him near enough to 
observe his actions was the engineman. His testimony is to 
the effect that deceased was walking with his head bent down ; 
that, had he continued straight across the track, he would have 
cleared it in safety ; but that on the track he turned towards 
the engine, "walked right up against" it, apparently unmind- 
ful of its proximity, until, the moment his movements were ob- 
served by the engineman, the alarm blasts were sounded and 
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the brakes applied, when, however, the catastrophe could no 
longer be' averted. It is undisputed that, approaching the 
crossing, and as much as 35 feet from it, as well as on it, there 
is a clear view up the track westwardly for a straight stretch 
of 2,500 feet. It is also undisputed that the headlight of the 
freight engine and the classification lights were burning. Nor 
is there anything to show that they could not have been seen 
by deceased, notwithstanding the condition of the weather, 
before he stepped on the track, had he looked. There is no 
proof (as there was in Kuntz v. R. R. Co., 206 Pa. 162) that 
the headlight was to any extent obscured by snow clinging to 
the glass. It is dou'btless to be assumed that the snow in the 
surrpunding atmosphere tended in some slight measure to 
obscure it. Yet the uncontradicted testimony of several of 
defendant's witnesses employed on the freight train is that 
they saw the headlight of the passenger train nearly or more 
than 1,000 feet away, and the evidence on the side of plaintiff 
is that, dark and stormy as it was, it was possible to see, with- 
out a Hght, 35, or 40, even 100 feet — the latter about double 
the distance between the deceased and the freight train when 
he reached the track, the former far enough to avoid walking 
into or in front of the engine. When we come to the matter 
of warnings of the approach of the freight train, it is admitted 
that an electric bell at the crossing was ringing, made to do so 
by both the passenger and the freight train. The freight 
engine's whistle, all agree, was sounded beyond a second 
crossing, which is 760 feet west of the one where the accident 
occurred. The wind was blowing from the northeast, and 
there was the noi^e of the moving passenger train. Still that 
whistle was, according to the testimony of two disinterested 
and uncontradicted witnesses, heard in a house about 30 feet 
from the crossing in question, and therefore certainly could 
be heard elsewhere near the crossing where the deceased must 
at the time have been. One witness on the plaintiff's side says 
he heard no whistle from the freight engine after it passed the 
vvesterly crOvSsing. He says he would have heard it had there 
been any ; but there was nothing to show that he was listening 
to it (see Kuntz v. R. R. Co., 206 Pa. 162, 163) or had any 
special reason or opportunity for accurate observation (see 
Dau'bert v. R. R. Co., 109 id. 345, 350 ; Buckman v. Ry. Co., 
232 id. 351, 355). The train he was concerned about was the 
passenger train coming on behind him, on whose track he was 
running, trying (successfully) to reach the westerly crossing 
ahead of it. As opposed to this negative, there is the positive 
testimony of the engineman, the brakeman, the flagman, the 
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fireman and the conductor to the effect that the whistle was 
blown again east of the westerly crossing, i. e., spmewhere 
within 760 feet of the crossing which the deceased attempted. 
Clearly, if the whistle beyond the westerly crossing could be 
heard as above stated, there can be no doubt that the nearer 
whistle, if sounded, was also audible at the easterly crossing. 
As for the ringing of the freight engine's bell, the plaintiff's 
witness, who denies having heard any whistling between the 
crossings says he heard no ringing of the bell, but later on 
declines to sdiy that it did not ring. The engineman, the fire- 
man and the brakeman swear that it did, the last named hav- 
ing himself kept it ringing. On the matter of the speed at 
which the freight train was running, the plaintiff's witness 
already referred to says that it passed him a short distance 
west of the crossing, going at the rate of 25 or 30 miles an 
hour. As he was at the time running in the opposite direction 
on the passenger train's track, his inability correctly to judge 
of the speed of the freight train is quite self-evident. Another 
of plaintiff's witnesses, speaking of the freight engine as at a 
point still closer to the crossing, says it "came in like a flash ;" 
an expression of course not to be understood literally, and 
otherwise meaningless for want of some standard of com- 
parison (see Yingst v. Ry. Co., 167 Pa. 438, 442). It is, how- 
ever, a conceded fact that the freight train was not stopped, 
although the brakes were applied 50 or 60 feet west of the 
crossing, until it had run quite a distance beyond the point of 
collision. But of this latter circumstance, ordinarily signifi- 
cant (see Henderson v. Tract. Co., 202 Pa. 527, 529 ; Kennedy 
V. Tract. Co., 210 id. 215, 218 ; McDyer v. Rys. Co., 227 id. 641, 
645), the testimony of the engineman and the conductor 
;^ffords an explanation which is obviously reasonable and robs 
the circumstance of its potency to indicate great speed. When 
the freight train came near the westerly crossing, the headlight 
of the passenger train's engine, stopping at the Mertztown 
station, was visible. The rules of the defendant company for- 
bade the freight train to pass it while standing there. There- 
fore the freight train's brakes were applied and its speed slack- 
ened with a view to coming to a halt before reaching the 
easterly crossing. In the meantime the passenger train was 
seen to pull out. Thereupon the brakes were released, allow- 
ing the train to move on more freely, but making it impossible 
immediately thereafter again to apply them with full and 
prompt effect, slowly though the train was moving, on the 
slightly descending grade. Of course this difficulty is with- 
out bearing upon the question of defendant's responsibility for 
the accident. It cannot be supposed that, applied under the 
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most favorable conditions, the brakes could have stopped the 
train within 50 or 60 feet. On the other hand, the testimony 
of one of the witnesses living in the house near the crossing, 
and that of the -engineman, of the brakeman, of the fireman 
and of the conductor, place the speed at about 12, and none 
of it at beyond 15 miles per hour. And this is virtually 
demonstrat€d by the fact, resting in uncontradicted testimony 
on defendant's side, that the conductor stepped off the freight 
train while in motion and ran towards the head of it, faster 
than it was moving; and by the further fact appearing in the 
plaintiff's evidence that the freight engine, passing the pas- 
senger train at a certain point, had covered a distance of but 
150 feet while the entire passenger train, starting from a stand- 
still, had run 170 and was proceeding at a pace still slow 
enough to enable plaintiff's witness to run ahead of it for a 
further distance of several hundred feet. 

It is a familiar doctrine that a controverted question of 
fact is not entitled to be submitted to the jury as a basis for a 
recovery where the proof of it adduced by the party on whom 
the burden rests amounts to no more than a scintilla. In de- 
termining whether it does so or not, the evidence of that party 
is to be judged of in connection with the admitted facts of the 
case and those established by undisputed evidence; and if 
these are of such a character as to overcome the presumptions 
capable of arising upon the party's evidence standing alone, so 
as to reduce its force to a mere scintilla, it must be declared 
that there is no evidence warranting such finding (Fisher v. 
Scharadin, 186 Pa. 565, 568). But further, it is laid down in 
Newhard v. R. R. Co., 153 Pa. 417, 420; Landis v. Curtis & 
Jones Co., 224 id. 400, 403 ; Anspach v. Ry. Co., 225 id. 528, 532, 
that a fact may be "so clearly proven that a court, in the due 
administration of justice, must treat it as a fact . . .• be- 
cause of proof that convinces an unprejudiced mind beyond a 
reasonable doubt." Of course a jury cannot capriciously dis- 
regard such proof (Lonzer V. R. R. Co., 196 Pa. 610, 613) ; and 
where a finding for plaintiff cannot be reached by it without 
such disregard, and would therefore have to be set aside, the 
Court is not required to submit the case, but properly directs 
a finding for defendant (ibid. Cromley v. R. R. Co., 211 Pa. 
429, 431; Sec. Nat. B'k v. Hoffman, 229 id. 429, 434). Upon 
the questions of the speed of the freight train, of the ringing of 
the engine bell and gf the repeated sounding of the whistle, 
the rules just stated apply with the effect of compelling an 
acceptance as true of that which substantially accords with 
the undisputed circumstances and the depositions of the de- 
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fendant's witnesses. In Knox v. Ry. Co., 202 Pa. 504, a like 
effect was given to a state of the evidence apparently so simi- 
lar to what we have here as to make the decision, in that re- 
spect, a direct precedent controlling in this case. 

The acceptance of the facts indicated as so clearly and 
overwhelmingl3r made out as to reduce plaintiff's opposing 
evidence to the impotence of a mere scintilla, leaves no room 
for the imputation of negligence to the defendant company. 
To establish it there must be proof of the omission of some- 
thing which may be pointed out as demanded in the exercise 
of due care, tracing a casual connection between it and the 
injury as resulting from it (see Snodgrass v. Steel Co., 173 
Pa. 228 ; Higgins v. Fanning & Co., 195 id. 599 ; Savitz v. R. R. 
Co., 199 id. 218; Alexander v. Water Co., 201 id. 252). It is 
true, no doubt, that the measure of a railroad company's duty 
in running over a grade crossing is not a fixed and invariable 
one, ,but depends upon the surrounding conditions. That has 
been held in Bickel v. R. R. Co., 217 Pa. 456, 460, and a multi- 
tude of other cases. But where everything has been done 
that can under any conditions be done — where nothing more 
can be suggested as called for, it certainly cannot be found 
that there was negligence because perchance something else, 
which nobody can name, might have been done. That is the 
situation here — unless indeed, the absence of a safety gate or 
watchman at the crossing be treated as in itself conclusive 
evidence of negligence without regard to anything else that 
has been proven; and that is forbidden by a line of decisions, 
of which Roland v. Ry. Co., 224 Pa. 630, is perhaps the 
latest — and by the principle enunciated in Brague v. Ry. Co., 
192 id. 242, at p. 251, that a jury cannot hold parties to a higher 
standard of care than the law requires, nor find anything to 
be negligence which is less than the failure to discharge a 
legal duty. That conditions at the crossing may since have 
been changed by the defendant is insignificant under Baran v. 
Iron Co., 202 Pa. 274 (see p. 284). 

But the facts referred to as bound to be accepted, besides 
negativing the plaintiff's allegation of negligence in defendant, 
effectually refute the equally essential part of plaintiff's case, 
viz., that deceased himself do not appear to have failed in 
his duty of adequate care. According to the engineman's de- 
scription of his actions, if correct, he was proceeding without 
looking ahead or to the side and walked into his own destruc- 
tion. If the inference of his contributory negligence depended 
upon that testimony, however, the operation of the familiar 
presumption in favor of performance of the duty of care for 
self-preservation might relegate the question to the jury 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL.. 245 

(Schmidt v. Ry. Co., 244 Pa. 205 ; Walleigh v. Bean, 248 id. 
339). But it does not in this case so depend. It is well settled 
that the presumption, itself pronounced "slight and faint at the 
best" (R. R. Co. v. Mooney, 126 Pa. 244, 252), and not strong 
enough to render inconsistent action incredible (McCracken v. 
Tract. Co., 201 id. 378, 383), is conclusively rebutted by 
established circumstances irreconcilable with the assumption 
that the party injured did exercise due care. No citation of 
authorities to that effect is needed. Whatever the time of the 
day, the season and the state of the weather, the surrounding 
conditions of light, noise, etc., all these imposed corresponding 
duties of care, not only upon the defendant, but equally upon 
the traveller on the highway over the railroad (Dryden v. R. R. 
Co., 211 Pa. 620, 622). The deceased was familiar with the 
place, its uses and perils. The ringing of the electric bell at 
the crossing, whether caused by the one train or the other, or 
by both, was at all events a warning of danger commajuding 
circumspection on the part of one attempting to pass upon the 
track. But 5dded to that, there were the burning headlight 
of the approaching engine, the unobstructed view of it up the 
track, the engine bell ringing, its whistle repeatedly sounding, 
and the moderate speed at which the train was moving. In 
the face of all this it is palpably inconceivable that the de- 
ceased could have failed to be apprized, in time to protect him- 
self, of the danger ahead of him had he used his senses as he 
was bound to do. It is well to bear in mind that, as remarked 
in Dryden v. R. R. Co., ubi supra, the speed at which a train 
is run is immaterial where manifestly the party injured would 
not have been struck by the engine but for his failure to us^ 
his senses and heed the warnings given ; and as said in R. R. 
Co. V. Mooney, 126 Pa. 244, 252, that obstruction of view is 
not an excuse for a failure to hear — from which it necessarily 
results that an inability to hear is not an excuse for a failure to 
see. Here, however, there was neither speed nor trouble about 
hearing or seeing to account for the accident supposing the 
deceased to have been on his guard. There was an unfortunate 
but indubitable neglect to observe and heed what ought to 
have been seen and heard. In other words, the infereuQe of 
contributory negligence is irresistible. It can be legitimately 
declared by the Court in clear cases only (Mortimer v. Tract. 
Co., 216 Pa. 326 ; Joyce v. R. R. Co., 230 id. 1 ; Thorne v. Tran- 
sit Co., 237 id. 20; Schmidt v. Ry. Co., 244 id. 205). But this 
is believed to be one in which there is no escape from it. 

It follows that, both upon the ground of lack of sufficient 
proof of negligence on the part of defendant, and upon that 
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of contributory negligence on the part of the deceased, the 
direction of a verdict for defendant was imperative; and 
therefore, 

The rule to show cause is discharged. 



BALTHASBR^vs. BITNER et al. 

Attacluucnt IDxecution — Garnishee's Title, 

1. A m«re depositary or bailee of money, with an interest in it 
only upon the order or approval of the bailor, acquires no title as 
against an attachment execution issued against the bailor. 

2. The general test of liability to garnishment is the garnishee's 
accountability to defendant, and in order to resist it, the garnishee 
must have such title or interest in the thing attached that it cannot be 
taken from him. 

In the Court of Common Pleas of Berks County. 

No. 83 January Term, 1914. 

Verdict for plaintiff for |2()0.75. Rules by defendant for 
new trial for judgment non obstante veredicto. 

J. R. Dickinson and J. Ed. Miller, for Albert J. Raubenhold 
and Hamburg Savings Bank, Garnishee. 

J. Milton Miller and Forrest R. Shanaman. for plaintiff. 

Opinion by Endlich, P. J., May 22, 1915. — It is conceded 
on all hands that the question here to be decided is one of law 
upon an undisputed state of facts shown by the evidence, that 
the decision of that question is involved in the disposition of the 
rule for judgment n. o. v., and that the application for a new 
trial may be disregarded and dismissed. 

The plaintiff recovered a judgment for $200.75, interest, 
etc., to No. 8 Dec. Term, 1912, J. D., against Ella Bitner and 
Emma Boyer, defendants. Sometime in November, 1913, the} 
contemplated alterations and repairs to a certain property, and 
obtained from Alfred J. Raubenhold, a contractor and builder, 
an estimate of the probable cost thereof, viz., about |1,700. 
Without entering into any specific and binding contract, it was 
understood between defendants and Raubenhold that what was 
to be done should be done by the latter. Several weeks passed by 
without his doing anything. Upon inquiry by defendants he 
informed them that he wanted some money before going ahead. 
Thereupon, on Dec. 23, 1913, Ella Bitner put into his hands the 
sum of |1,500, at the same time signing the following writing 
referring to the transaction : 
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"I have engaged A. J. Raubenhold to make alterations and 
repairs to house No. — on South 3d street, which alterations 
^l?vill be ordered by me from time to time as necessary to conform 
with each other. Said bills for alterations and repairs are to be 
paid by A. J. Raubenhold as presented and approved by myself 
and A. J. Raubenhold, otherwise money to remain the property 
ol myself." 

To which Raubenhold over his signature appended the 
following : 

"I have agreed to above agreement and the said Mrs. Bit- 
ner has placed at my disposal the sum of |1,500 for said altera- 
tions and repairs which she may order from time to time and 
approved by her.'' 

The money was deposited in the Hamburg Savings Bank 
to the credit of "Alfred J. Raubenhold, Trustee for Ella Bit- 
ner " Raubenhold proceeded to ask for bids from various ma- 
terial men and had closed one contract with a planing mill for 
f258, when, on Dec. 27, 1913, this attachment execution was 
issued by plaintiff against and served upon Raubenhold and the 
Savings Bank. Both pleaded nulla bona. At the trial it de- 
veloped that, after the attachment, Raubenhold began and went 
on with the work of alterations, etc., and that the cost ran up 
to a total of $1,802.76. It being agreed that the Bank could 
not be held, a verdict was directed finding that at the time of 
the attachment Raubenhold had in his possession |1,212 in 
money belonging to Ella Bitner, defendant, subject to the pro- 
cess, whilst the Bank had no money subject thereto belonging 
to either of the defendants. The question now is whether the 
result as to Raubenhold is right or not. 

It may be freely admitted that money put by defendant into 
the hands of garnishee by way of payment in advance of what 
is to become due to him under a binding contract, or subject to 
a definitive appropriation to a specific purpose, either for his 
benefit or that of a third party, is not liable to attachment by 
a creditor of defendant. Payment in advance is none the less 
payment: City Bank v. B. & S. Co., 42 W. N. 409, making the 
money passing the property of the payee : Lundie v. Bradford, 
26 Ala. 512. And an appropriation, where the act of appropria- 
tion is certain and the subject-matter free from doubt : Green- 
field's Est., 24 Pa. 232, 241, amounts to an assignment of the 
fund: Clemson v. Davidson, 5 Binn. 392, 397, divesting the 
assignor's ownership or control of it. But it will be noticed 
that the arrangement here made falls under neither of these 
heads. The terms of the writings subject to which the sum 
of $1,500 was given to, and received and held by Raubenhold, 
do not make it his property nor appropriate it, beyond Ella Bit- 
ner's control, to alterations, etc., to be made by him. Neither 
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do they refer to what he is to do as something fixed and de- 
termined in details or amount. They refer to alterations to be 
thereafter "ordered by (Ella Bitner) from time to time/' and to 
"bills . . . approved by (her)" in the future ; and they dis- 
tinctly stipulate, "otherwise money to remain the property of 
. . . (Ella Bitner)." And Raubenhold practically affirmed 
the character of the transaction as retaining her ownership of 
the money, as between her and him, by depositing or acquiescing 
in the deposit of the same in his name as "trustee for Ella 
Bitner," — the word "trustee" obviously not importing a techni- 
cal trust, but being used much in the same sense in whidh the 
phrase "in trust" was used in the will adjudicated in Hain v. 
Bowrman, 6 Berks Co. L. J. 44, as emphasizing the absence of 
ownership in the recipient. Instead of being an advance payment 
or ,an appropriation to a certain purpose, the deposit was to 
serve as a fund to be drawn upon for such work to be done and 
such expenditures to be incurred by Raubenhold as might 
thereafter be directed or approved by Ella Bitner, — ^their kind, 
extent and value being discretionary with her, and she being at 
liberty at any time or stage to curtail or end them and there- 
upon to resume possession of any balance remaining unex- 
hausted. As to any such balance, had the alterations, etc., come 
to an end before the issuance of the attachment, there could 
hardly be a question of its subjection thereto under Balliet v. 
Brown, 103 Pa. 546, 551. But there seems to be no room for 
such question even without prior completion or stoppage of 
the alterations, as regards so much of the entire sum as ex- 
ceeded what had already become chargeable against it. In the 
first place it is to be observed that the deposit was one essen- 
tially leaving the entire control of the fund in the hands of Ella 
Bitner. She was to direct Its application, might devote it to 
any purpose she saw fit, or at her pleasure take it back. She 
was to retain the ownership as well as the disposal of it. The 
principle recognized in Nolan v. Nolan, 218 Pa. 135, and similar 
cases, would seem to forbid a debtor to put his property out of 
reach of his creditors by any such arrangement. Apart, how- 
ever, from this principle, the general test of liability to garnish- 
ment is the garnishee's accountabilitv to defendant: Ellis v. 
Goodnow, 40 Vt. 237, 240; R. R. Co.V. Wheeler, 18 Md. 372. 
Or, as put in Rozelle v. Rhodes, 116 Pa. 129, 136, in order to 
resist it, the garnishee must have such title or interest in the 
thing attached that it cannot be taken from him. Here the 
garnishee was a mere depositary or bailee of the fund, with an 
interest in it only upon the contingency and to the extent that 
the direction or approval by Ella Bitner of work done or lia- 
bility incurred, from time to time, created that interest. If in 
any sense the deposit could be regarded as a security for his 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOUIWNFAL. 249 

benefit, it was by way of settling her ability to satisfy him to 
that extent and in that event, by demonstrating her readiness to 
pay for what she might ord-er or approve. Treating the fund as 
liable from time to time for what she had ordered or approved, 
as to anything beyond that it continued to be hers and he was 
accountable to her as her mere agent in carrying out her in- 
tentions concerning it, whatever they might, from time to time, 
be. By the service of the attachment on Dec. 27, 1913, that 
accountability to her became an accountability to the plain- 
tiff: Tams V. Richards, 26 Pa. 97, 98, — the process of operating 
as an assignment of the right of Ella Bitner to the attaching, 
creditor: Roig v. Tim, 103 id. 115, 117. At the date men- 
tioned, $258 had become chargeable upon the fund in Rauben- 
hold's hands as "trustee for Ella Bitner," because of the lumber 
contract for that amount made by him and assumed to have 
been approved by Ella Bitner. The balance of $1,242 was 
money belonging to her. In respect to it he was then account- 
able to her and in no position to exact from her application of 
it to the further prosecution of the alterations. Having no right 
to hold it as against her, he could not hold it against her credi- 
tor attaching it as hers. If nevertheless Raubenhold chose to 
do so, and, proceeding with the alterations, etc., exhausted and 
overdrew the fund, with defendants' consent or without it, he 
must be deemed to have done this at his risk: see Tams v. 
Richards, ubi supra. His liability to plaintiff as of the date of 
the garnishment necessarily remained unchanged. Nor there- 
after could the terms upon which the deposit was originally 
made be changed by any arrangement, understanding or co- 
operation between the defendants and Raubenhold so as to af- 
fect the rights of the plaintiff under his proceeding: Ellis v. 
Goodnow, 40 Vt. 237, 240. 

It would seem to follow, as a necessary conclusion, that 
there is no course open but to refuse the application for judg- 
ment n. o. v., as well as a new trial. 

The rules to show cause are discharged. 



STERNER vs. STERNER. 

Divorce — Desertion — Defence — Justified By Orael and Barbarous 
Treatment — ^Burden of Proof. 

1. Where the respondent in a divorce proceeding on the ground 
of desertion, admits the separation but alleges in justification thereof 
that she was compelled to leave the libellant because of hig cruel and 
barbarous treatment, the respondent must establish by a preponder- 
ance of the evidence, a state of facts that would entitle her to a decree 
of divorce on the grounds advanced in her defence. 
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2. The cruelty which entitles a woman to a divorce is actual 
personal violence or the reasonable apprehension of it, or of such a 
course of treatment as endangers her life or health, and renders her 
habitation unsafe. 

Divorce — ^Desertion — Subsequent Intercourse— Reooncillation. 

3. Intercourse between husband and wife after desertion without 
any attempt at reconciliation is not a bar to divorce on the ground of 
desertion. 

In the Court of Common Pleas of Berks County. 

No. 19 October Term, 1914. 

Exceptions by respondent to report of Master in Divorce. 

Dumn & Schaeffer for exceptions and respondent. 

Silas R. Rothermel for libellant. 

M. Bernard Hoffman, Master in Divorce. 

Opinion by Wagner, J., June 1, 1915. — The libellant in 
his libel in divorce alleges as a ground for divorce tliat on 
or about the 1st day of September, 1908, the respondent wril- 
fully and maliciously deserted the libellant by absenting her- 
self from his habitation without cause, and has ever since 
persisted in such desertion. The respondent in her answer 
admits that she left her husband on September 1st, 1908, 
and removed with her three children to No. 25 North 2nd 
Street, Reading, Pa., where she has since resided. She gives 
as a reason for so doing the brutal treatment received by her 
from her husband which made it impossible for her, without 
jeopardizing her health and preserving her self-respect, to 
continue living with the libellant any longer. 

It will be seen by this answer that we have an admission 
of the separation by her, with a justification of it on the 
ground of alleged cruel and barbarous treatment of her hus- 
band. Such being the case, as is stated in Ingram v. Ingram, 
58 Pa. Sup. Ct. 522, by Justice Head, on page 523: "The bur- 
den of proot was thus shifted, as all of the authorities declare, 
and it became incumbent on the respondent to establish by 
the preponderance of the evidence, a state of facts that would 
entitle her to a decree of divorce on the grounds advanced in 
her answer abo\e quoted." That is, in order to justify her leav- 
ing her husband, the cruel and barbarous treatment of her hus- 
band must have been such as would entitle her upon that 
ground to a decree of divorce. "The cruelty which entitles a 
woman to a divorce is actual personal violence or the reason- 
able apprehension of it, or of such a course of treatment which 
endangers her life or health, and renders her habitation un- 
safe f Welfer v. Wejfer, 54 Pa. Sup. Ct. 215. 

I have several times very carefully examined the evidence 
and find that the only testimony bearing upon the husband's 
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alleged cruelty is that given by the respondent on page 14 
(N, of T.), where she says: 

*'He was drunk and came home and beat me and choked 
me till I was black and blue and used terrible words, so of 
course it went from one thing to another. He never treated 
me as a wife should be treated since we were married." 

This testimony wherein she stated that the libellant beat 
and choked her is denied by the libellant. Neither do either 
of the daughters, who testified in respondent's behalf, say that 
the libellant at any time committed violence upon respondent. 
The other testimony bearing upon the alleged conduct of the 
husband is that of the daughter Alice Keim, who, on page 18 
(N. of T.), when asked the question: 

"What did you see and hear there in the house between 
vour father and mother ?'' answered : 

"Lots of fighting." 

She further says : 

**I never knew what it was about; it was about so many 
things. Mother used to fight about different things and nothing 
wa.^ right." 

The other daughter, Edna Sterner, when asked the ques- 
tion (N. of T., p. 2f>) : 

"Do you recollect immediately before your mother left 
your father if there were any quarrels between your mother 
and father?" answered: 

"Quite often; they would often start like this — he would 
get up before it was time and make his supper while she had 
her's cooking. He had plenty of time to wait for her meals 
before he went to work but he got his own for spite and 
left her's cook. He used to accuse her of running around 
..with men and she told him she didn't." 

Then on page 22 when this witness was further ques- 
tioned : 

"Whenever they had these quarrels, how long did it 
last till the next one?" She answered: 

"Sometimes quite a while and other times they had one 
every day." 

That is the entire testimony that we have to sustain 
respondent's allegation of cruelty. This clearly, even if be- 
lieved, would not be sufficient to entitle her to a divorce 
upon the ground of cruel and barbarous treatment: Johnson 
V. Johnson, 31 Pa. Sup. Ct. 53; Hexamer v. Hexamer, 42 Pa. 
Sup. Ct. 226; Heath v. Heath, 44 Pa. Sup. Ct. 118; Biddle v. 
Biddle, 50 Pa. Sup. Ct. 30. 

The other defence alleged in the answer is that since 
September 1st, 1908, the libellant has been a frequent visitor 
at her home, No. 25 North 2nd Street, and quite lately, in 
the latter part of January, 1914, had marital relations with 
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her. The evidence shows that for at least four years imme- 
diately after September 1st, 1908, the libellant and respondent 
had no relations whatever with each other, — that is, that the 
desertion was persisted in for at least that length of time. 
It seems that subsequently, upon three different occasions the 
libellant visited the home of his wife^ was there upon each 
occasion for several hours, and during that time the two had 
marital relations with each other. The evidence does not 
show any reconciliation, nor any attempt at reconciliation 
between the parties, and we find that there was no reconcilia- 
tion. This being the case, the fact that upon several occasions 
the libellant and respondent had marital relations with each 
other, is not a bar to a divorce : Mogel v. Mogel, 1 Berks Co. 
Law J* 305. 

The respondent's exceptions are dismissed and a decree 
in divorce is granted. 



JOHN J. WITMAN, TRADING AND DOING BUSINESS 
AS THE READING ELECTRIC COMPANY, vs. 
GEORGE K. LEVAN AND THOlVIAS McFEELY, 
SURVIVING PARTNERS OF THE FIRM OF 
GEORGE K. LEVAN, CHARLES H. McFEELY AND 
THOMAS McFEELY, LATELY TRADING AND 
DOING BUSINESS AS THE CIRCLE WHIRL 
COMPANY. 

Partnership— Agreement — Question for Jurj-. 

Where A. and B. by a written agreement deal with each other 
with reference to the entire interest in an amusement device and its 
operation and management, A. agreeing to pay B. a stipulated portion 
of the net proceeds, the balance presumptively going to A., and A. 
denies that his relationship to B. resulting from said agreement con- 
stituted a partnership and testifies that he did not in fact deal with 
B as the owner of the entire interest in the device, but as the attorney 
for C, the question of partnership is for the jury. 

In the Court of Common Pleas of Berks County. 

No. 7 October Term, 1918. 

Verdict for plaintiff for $433.39. Rule by defendant for 
new trial and for judgment non obstante veredicto. 

Sherman H. Hoverter for Thomas McFeely, one of the 
defendants and rule. 

H. Robert Mays and W. E. Sharman for plaintiff. 

Opinion by Wagner, J., June 7, 1915.— Suit was brought by, 
the plaintiff against the defendants trading as the Circle Whirl 
Company for the recovery of $356.12, with interest due thereon, 
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which was claimed by the plaintiff for materials furnished and 
work done in the setting up of a Circle Whirl Device at Carsonia 
Park. There w^as no question that the material had been fur- 
nished and the work performed to the amount claimed by the 
plaintiff. The only question was whether Thomas McFeely 
was one of the par|:ners of the Circle Whirl Company. 

The plaintiff to substantiate his claim that Thomas Mc- 
Feely was one of the partners, offered in evidence an agree- 
ment entered into on May 4th, 1911, between Thomas Mc- 
Feely, of Philadelphia, Pa., and George K. Levan, of Reading, 
Pa. It was admitted by Thomas McFeely that he had ex- 
ecuted this agreement. It provides, first, for the sale by 
Thomas McFeely to George K. Levan of one-third interest 
in what is known as the Double Whirl Amusement Device 
for the sum of |1,667. It then provides that Georg'e K. 
Levan is to be the treasurer and take the entire management 
of the said Double Whirl, which is to be located in Carsonia 
Park, Reading, Pa., and operate under a lease to be granted 
to Charles H. McFeely and George K. Levan. The subse- 
quent evidence clearly shows that the lease here referred to is 
not a lease of the Double Whirl Device, but is a lease by 
Charles H. McFeely and George K. Levan for ground in 
Carsonia Park where this device was to be operated. Neither 
was it, at any time during the trial or at the argument, con- 
tended that the lease referred to w^as other than the lease for 
the ground, which is part of the evidence in the case. The 
agreement further states that George K. Levan is to have 
the sum of $18.00 per week as salary, and is to take charge of 
the receipts and deposit same in bank or trust company as 
Treasurer for Thomas McFeely until such time as the $1,6-67 
is paid to Thomas McFeely by George K. Levan. Clause 4 
gives to George K. Levan a 60-day option to purchase an ad- 
ditional one-sixth interest for $833 1-3 ; provides that the said 
Double Whirl is to be transported to Reading, erected in the 
Park, and the entire receipts for same set aside for the pay- 
ment of this transportation and erection until same is paid in 
full except the necessary operation expenses, and that George 
K. Levan and Charles H. McFeely are to draw $7.50 per week 
on their respective salaries during this period. Clause 5 
states : "It is also understood and agreed that the said George 
K. Levan, after the transporting and erecting expenses are 
paid, and the operating expenses and full purchase price of 
the machine paid, is to have one-third interest in the net earn- 
ings or the one-half interest should he purchase the additional 
sixth interest under the option given herein; the rental or 
payments to the Park for lease to be considered a part of the 
operating expenses." This is signed by Thomas McFeely and 
George K. Levan. 
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It will be seen that this agTeement constitutes a sale by 
Thomas McFeely to George K. Levan of a one-third interest 
in this amusement device, together with a 60-day option to 
purchase an additional one-sixtli interest; that it makes pro- 
vision for the erection of this amusement device at Carsonia 
Park, Reading; that the management whilst there is to be 
under George K. Levan, who is to receive a salary of $18.00 
per week. It provides also for the distribution of the entire 
receipts of the Circle Whirl Company at Carsonia Park. The 
transportation and erection expenses, salaries, operating ex- 
penses, and rentals, are to be paid thereout. Then of the 
net proceeds George K. Levan is to receive the one-third, if 
he has a one-third interest, or one-half if he has a one-half 
interest. These two persons dealt with each other in this 
agreement not with reference to merely a part interest in this 
device, but with the entire interest. Presumptively the bal- 
ance of the net earnings were to go to the other party to the 
agreement, that is, Thomas McFeely. The latter part of this 
agreement is a partnership arrangement between Thomas 
McFeely and George K. Levan for the setting up and running 
of this device at Carsonia Park. 

That Thomas McFeely at the time when he assumed in 
his individual capacity to make provisions for the full control 
and running of this machine was its full owner, is still further 
shown by the course of dealing between Levan and McFeely. 
Levan (N. of T., p. 8), says that Thomas McFeely told him to 
go ahead and have the machine erected. Also (p. 10) when 
asked : '*What was the connection of Mr. Thomas McFeely 
with the Circle Whirl Company?" he answered: "Well, he 
was practically the owner." Again, when asked whether he 
had purchased from Mr. McFeely, the defendant, all the in- 
terest that he had in the machine on the 4th of May, 1911 (p. 
11), he answered: *'No, sir, not to my knowledge;" that all 
that he purchased was a one-third. On p. 19 this witness 
stated that as far as he understood it, the other two-thirds' 
interest belong to Mr. Thomas McFeely, and that he had 
not considered that Charles McFeely was the owner of any 
portion of that machine. On page 20 he says that the occasion 
of his conference with Mr. Thomas McFeely was to "take up 
the details of moving the machine up here and erecting it." 
When questioned (p. 20) as to whether any one at that con- 
ference stated that Charles McFeely owned a three-quarter 
interest, whilst at first he answered : "I really can't remember 
that;" that he didn't remember, he further answered: "No, 
sir, I don't know as it was said there." 

The defence was that Thomas McFeely was not a part- 
ner. Thomas McFeely testified that although he sold the 
one-third interest to Levan on May 4th, 1911, and agreed to 
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a further sale of a one-sixth interest, yet on that date he was 
the owner of but a one-fourth interest; that when he sold a 
one-third interest to Levan he disposed of his entire interest 
that he had in this device. He claimed that as to the other part 
he acted as attorney for Charles McFeely. The agreement, how- 
ever, is not signed as attorney, but in his individual capacity. 
Whilst he on several occasions stated that he had acted in 
these matters as attorney for his son Charles McFeely, yet 
there is no evidence whatever of any power of attorney to 
show that he was so authorized to act. He does not deny 
that he originally owned this entire device, but testified that 
sometime in 1908 he sold a three-fourths' interest in it to his 
son Charles. His son Charles, when put on the stand and 
questioned as to where he got his three-fourths' interest, does 
not say that he purchased it from his father, but (N. of T., p. 
36) that he and one, Mr. Creighton, bought it at a sheriff's sale. 

The question as to w^hether Thomas McFeely was a 
partner was submitted to the jury for them to determine from 
the evidence. The verdict shows that they found him to have 
been a partner. This we consider is the only finding war- 
ranted under the evidence. Such being the case, he was liable 
for the debts created bv this partnership : DeTemple v. Rohr- 
bach, 52 Pa. Sup. Ct. 455. 

Counsel for defendant in support of their rule for judg- 
ment n. o. V. have planted their whole case upon Denithorne 
V. Hook, 112 Pa. St. 240. The case under consideration and 
as presented to the jury, was whether Thomas McFeely was 
in fact a partner. In Denithorne v. Hook the person at- 
tempted to be charged was practically conceded not to be a 
partner, but was attempted to be held upon the ground that he 
had been held out as a partner. Under those facts' the court 
held: "First, the alleged act of holding out must have been 
done either by him or by his consent. Second, it must have 
been known to the person seeking to avail himself of it." 
That case, however, has no application to this, where plaintiflf 
claims that Thomas McFeely is liable not upon the ground 
that he held himself out as a partner, while he in fact was no 
partner, but upon the ground that he was a partner even 
though a dormant one. 

Rules for new trial and for judgment n. o. v. are dis- 
charged. 
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COMMONWEALTH vs. SHEELEY. 

Practice, Q. S. — Charge of Court. 

1. Where opposing counsel in their closing speeches to the jury 
recite in detail the evidence submitted and state the inferences drawn 
therefrom, as well as the Inconsistencies from their respective view- 
points, it is not necessary for the Court in its charge to review the 
evidence in detail. 

Criminal Xiaw — Burglary — E^'ldeiicc — ^Allbi — Charge of Court. 

2. On the trial of an indictment for burglary it is not error to 
refuse to allow defendant's counsel to cross-examine the detective who 
made the arrest to show that the defendant was arrested without a 
warrant. 

3. On the trial of an indictment for burglary evidence that there 
was no necessity for the defendant to steal beeause he could have 
obtained money from his father is inadmissible. 

4. Where the defendant on the trial of an indictment for burglary 
introduces evidence tending to show that he was away from the scene 
of the crime when it was committed, it is proper for the Court to 
charge on the question of alibi. 

Criminal IJaw — ^Alibi — Evidence. 

5. The fact that an accused resorts to the defence of alibi does 
not relieve the Commonwealth from proving beyond a reasonable doubt 
that he committed the alleged crime. 

6. The defence of alibi is of value only when the defendant's 
presence as shown at another place makes it impossible for him to 
have been present at the commission of the crime. 

7. To establish the defence of alibi it is not necessary to estab- 
lish it beyond a reasonable doubt, but only by a preponderance of the 
evidence. 

In the Court of Quarter Session of Berks County. 

No. 141 December Sessions, 1914. 

Verdict of guilty of burglary. Rule by defendant for new 
trial. 

William Kerper Stevens and George H. Eves for defendant 
and rule. 

Harvey F. Heinly, District Attorney for Commonwealth. 

Opinion by Wagner, J. June 26, 1915. — The defendant was 
charged with and found guilty of burglary. His counsel have 
filed seven reasons for a new trial. The first and second assign 
as reasons that the verdict was contrary to the law and contrary 
to the evidence, and the fifth and sixth that the charge was in- 
adequate. These four can be considered together. 

No stenographic notes of the testimony or the charge were 
taken by the court stenographer. We took full notes both of 
the testimony and charge, so that there is no question in our 
mind as to what the testimony was or what was said by us in 
charging the jury. We first explained the nature of the offense. 
We then stated that it was upon the Commonwealth to prove 
the charge beyond a reasonable doubt, and what this meant. 
The testimony of Mrs. Nicolls, whose residence was entered, 
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was then referred to upon the question of whether or not a 
burglary had been committed. We charged that if they found 
from the evidence that a burglary had been committed, the 
next question for them then to determine was whether this de- 
fendant was the guilty one. We stated that no one had seen 
the person commit the burglary and that the Commonwealth 
depended for conviction upon the circumstances testified to in 
the case. We referred to these circumstances, that is, the im- 
print testified to by Hallissey, one of the city detectives, that he 
had seen early in the morning on the roof over which entry had 
been effected through a window to the second floor, and the 
similarity of the imprint to that made by the shoe worn by thi^ 
defendant. We referred to the notes that had been written 
and left in the house that had been entered, the similarity and 
dissimilarity of the writings of these with that of the undisputed 
writings of the defendant, the opinions of the experts called by 
the Commonwealth and by the defendant, and the weight and 
worth to be attached to these opinions, together with the testi- 
mony of the defendant himself thereon whe.rein he indicated the 
differences and under cross examination admitted the similari- 
ties. We then charged upon the question of an alibi and the 
evidence of defendant's character witnesses. This shows not 
only the extent of the charge but also the character of the testi- 
mony relied upon by the Commonwealth to prove its case. We 
are satisfied that upon the evidence offered the jury was fully 
warranted in convicting this defendant. 

As we understand the fifth arid sixth reasons for a new trial 
the defendant claims that the court should h^v^-gone still more 
fully into the character and details of the evidence and pointed 
out still more in detail the different matters as alleged both on 
the part of the Commonwealth and on the part .of the defend- 
ant, together with their bearings. This case was^strongly con- 
tested both on the part of ttie Commonwealth and the defend- 
ant, and in the closing addresses the District ^ Attorney for the 
Commonwealth and Mr. Stevens for the defendant recited in 
every detail the evidence and stated the inferences claimed 
therefrom, and the inconsistencies, as alleged, with their various 
relations. We therefore did not refer to the evidence in ex- 
treme detail, but only to an extent to give to the jury a clear 
understanding of the different phases of the case. This was all 
that was necessary to be done under the circumstances : Com. 
V. Wertheimer, 23 Pa. Sup. Ct. 102, 194 ; Com. v. Penrose, 27 
Pa. Sup. Ct. 101, 110; Com. v. Winkelman, 12 P-a. Sup. Ct. 497; 
Field v. Schuster, 26 Pa. Sup. Ct. 82; Garsed v. Turner, 71 Pa. 
St. 58; Com. v. Kaiser, 184 Pa. St. 493, 499; Com. v. Colandro, 
231 Pa. St. 343, 356. 
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The third and fourth reasons for a new trial allege as error 
the refusal of the court to allow Commonwealth's witness 
Detective Hallissey to testify on cross-examination to the cir- 
cumstances attending defendant's arrest, and in not permitting 
the defendant to testify to his ability to get money from his 
parents. 

Counsel for defendant on cross-examination wanted to 
show from the witness Hallissey that when he arrested the de- 
fendant he had no warrant and also wanted to show by this 
witness an alleged illegality of defendant's detention at City Hall 
before the warrant was served upon him. These matters all 
bore upon an alleged illegal arrest and imprisonment, and had 
no relevancy whatever upon the question at issue, whether the 
defendant had committed the burglary or not. This evidence 
was, therefore, properly excluded. Defendant's counsel in sup- 
port of their contention that this evidence should have been ad- 
mitted, cites Burk v. Howley et. al, 179 Pa. St. 539, and Mc- 
Carthy V. DeArmit, 99 Pa. St. 63. These were cases in tres- 
pass, the one for damages for malicious prosecution and the 
other for false imprisonment. It is plain that these cases are 
not authority for the purposes for which they are cited and 
need no further comment. 

Counsel for defendant wanted to show as bearing u'^on 
the innocence of the defendant that there was no necessity for 
him to steal because he could have obtained money from his 
father. This is as clearly irrelevant as were the matters just 
stated. 

The seventh reason as we understand it and as it was 
argued at the argument for a new trial alleges as error, first, 
that the Court charged upon the question of an alibi ; and, sec- 
ond, the incorrectness of the charge thereon. 

At the argument we learned for the first time thp.t one of 
defendant's defences was not that of an alibi. Our notes taken 
at the trial show that the defendant in great detail testified to 
his entire Whereabouts upon the evening, night and morning of 
the committing of the burglary. He testified that he had been 
at the Hiopodrome to about 10 :30 or 10 :45 p. m. ; that with 
Ralph Paul he then went to Redcav's Cafe and was there with 
three of his. acquaintances ; that with Ralph Paul he then went 
down Penn street to 5th and Penn, and then to and into the 
post o^ce, at which place he was at 1 :30 a. m. ; that he' there 
separated from Paul, went to Penn Street, and to the Rustic 
Dairy, from which place he went to his boarding house at 
209 Chapel Terrace, and was there until the next morning. 
He called Ralph Paul as one of his witnesses who corroborated 
his testimony w^hen he stated that Paul had been with him 
and that they had parted at 1:30 that night. We fail to see 
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the purpose of this evidence if it was not intended to establish 
an alibi. The court and aiso counsel for Commonwealth both 
so understood it. When we charged the jury with this un- 
derstanding of the purpose of this evidence, both counsel for 
defendant were present, heard the charge upon the question 
of alibi, intimated to the court in no manner whatever that 
we were mistaken as to the purpose of this testimony, and 
that its purpose was not to establish an alibi, but they wait 
until the argument of this case before they inform the court 
that this detailed evidence as to the defendant's whereabouts 
upon the night that the burglary was committed was not to set 
up the defence of an alibi. It has not been made clear to us, 
even after argument by defendant's counsel, what its rele- 
vancy was for any other purpose. 

They also complain as to what we said upon that ques- 
tion. We charged in accordance with the rules as laid down 
in Com. v. Gutshall, 22 Pa. Sup. Ct. 269. We said that the fact 
that defendant made an alibi a defence did not relieve, the 
Commonwealth from proving beyond a reasonable doubt that 
this defendant had committed the crime with which he was 
charged. We then stated that an alibi is of value to a defend- 
ant as a defence only when his presence as shown at another 
place makes it impossible for him to have been at the place 
when, as alleged by the Commonwealth, the crime was com- 
mitted. We also charged that to estabHsh this defence of an 
alibi it was not necessary to establish it beyond a reasonable 
doubt, but only by a preponderance of the evidence. 

Rule for new trial discharged. 



COMMONWEALTH vs. DAVID W. ROTHENSIES, 

FREDERICK G. ANDERSON and CHARLES A. 

STEPHENS. 

Criminal IJaw— Conspiracy — Evidence— Manipnlation of Corporatioms. 

1. A verdict of guilty of conspiracy to cheat and defraud cor- 
porations and thoir stockholders will be upheld where the evidence 
shows a long and complicated series of acts extending over a period 
of about four years; the creation of three corporations dominated by 
the defendants and made interdependent by a series of contracts and 
assignments made by the defendants; the sale of stock by false repre- 
sentations and by the payment of dividends which were not warranted 
by the condition of the corporate finances; the transfer of assets from 
one corporation to the other by action of the defendants; and the 
diversion of practically all the corporate monies to the defendants by 
salaries, commissions and contracts made by their own votes as di- 
rectors of the corporations. 

2. In such a case it is not error to admit evidence showing the 
history of the transactions and the manipulations which finally led up 
to the particular offence. 
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Criminal IJaw — Ck>iispiracy — IMdeace— Statate of limitations. 

3. Where in a conspiraxjy an overt act is done within two years, 
and said act is but one of a series of acts committed by the parties, 
evidently In pursuance of a common design and to carry out a common 
purpose, evidence of such acts is admissible to show that the last act 
was a part of the series and the result of an unlawful combination; 
and such evidence may satistfy a jury of the existence of a conspiracy 
at the later period. 

4. The statute of limitations affects the crime, not the proof of it. 

Criminal IJaw — Conspiracy — ^Evidence— Same Object Pursued and 
Means Employed By Two or More Persons-^-Joinlni?: Conspiracy 
After Its Formation. 

5. If on an indictment for conspiracy it appears that two or more 
persons by their acts are pursuing the same object, and often by the 
same nmeans, the one performing- part of an act, and the others com- 
pleting it for the attainment of the object, the jury may conclude that 
there is a conspiracy. ** 

6. All who accede to a conspiracy after it is formed become con- 
spirators. 

Criminal Tjaw — Conviction on More Than One Count — SuflQoiency of 
Evidence to Sustain One Count — ^Arrest of Judgment. 

7. If the evidence is sufficient to sustain one count in ah indict- 
ment for conspiracy, there is no ground for an arrest of judgment or 
a new trial, even though a conviction on two other counts cannot be 
sustained* 

Criminal Ijaw — Conspiracy — ^Evidence— Corporationa-^Sales of Stock — 
Adnilsslbility of Conversation, Letters, Circulars, State Reports of 
Corporations and Corporate Assets. 

8. In such acgCse conversations and correspondence between the 
defendants and otlier individuals, and circulars sent out by the de- 
fendants^ foe the purpose of inducing stock subscriptions by false 
representations aire admissible as bearing upon the systepi and method 
pursued by the defendants to get money into the corporation which 
they controlled and then to divert it to their own use. 

9. In such a case corporate financial reports made to the State 
are admissible to show the falsity of reports sent out to stockholders 
to induce them to purchase stock. 

10. In such a case evidence of a receiver appointed by the Court 
for the parent company is admissible to show the amount of assets 
received by him. 

11. In such a case, witnesses having testified that they purchased 
stock upon the faith of representations made by authority of the 
defendants that it was guaranteed or protected by deposits with the 
State Insurance Department, evidence to show that no funds were so 
deposited is admissible to prove the falsity of the representations and 
to show the, methods pursued to procure stock subscriptions. 

1^. But letters issued by the defendants for the purpose of show- 
ing their own good faith are inadmissible. 

Criminal liaw — Trials — Improper Remarks of cinmsel — Inference 
From Evidence. 

13. Remarks of the District Attorney in his. closing address to 
the jury are not improper when they express an inference that may 
reasonably be based on a consideration of all the evidence submitted. 

In the Court of Quarter Sessions of Berks County. 

No. 168, June Sessions, 1913. 

Rule by defendants for new trial and for arrest of judgment. 
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S. M. Meredith, Joseph R. Dickinson, Harry D. Schaeffer, 
M. L. Mitchell, Arthur L. Shaw, W. L. Lenahan and W. U. 
Hensel for defendants and rule. 

Harvey F. Heinly, District Attorney and with him Samuel 
E. Bertolet for Commonwealth. 

Opinion by Wagner, J., June 26, 1915.— David W. Roth- 
ensies, Frederick G. Anderson and Charles A. Stephens, were 
tried and convicted of the charge of conspiracy to cheat and 
defraud the Corporation Funding and Finance Company, the • 
Reading Mutual Life Insurance Company, and the Reading 
Life Insurance Company, their stockholders and members of 
the sum of $736,8(>().00. These defendants, who were tried 
together, were indicted with seven dthers in the same bill of 
indictment. 

Defendants have filed twenty-four reasons for a new trial. 
The first seven of these can be treated together, as they are 
covered by the first two, which are that the verdict is con- 
trary to the law and to the evidence. The notes of testimony 
cover more than four hundred pages. It will therefore be im- 
possible in considering these seven reasons, to review with 
any detail the testimony. It is but necessary to refer to some 
of the main features of the case. 

The Corporation Funding and Finance Company was in- 
corporated by the State of Delaware on October 23, 1908, with 
David W. Rothensies and two others as incorporators. By 
amendments to the charter on January 20, 1910, the capital 
stock of $50,000, divided into s'hares of $10 each, was increased 
to $250,000, and, on May 4, 1911, to $500,000. On October 23, 
1908, David W. Rothensies, together with the two persons who 
were the incorporators of the Corporation Funding and 
Finance Company, procured the incorporation by the State of 
Delaware of the Reading Mutual Life Insurance Company. 
This company had no capital stock, but was authorized to 
issue bonds, etc., for any of the objects and purposes of the 
corporation. On April 15, 1909, David W. Rothensies and F. 
G. Anderson, two of these defendants, together with one other, 
had incorporated under the laws of the State of Delaware the 
Reading Life Insurance Company. The authorized capital of 
this company was $300,000, divided into 30,000 shares, par $10 
per share. Of this Rothensies subscribed for 29,994 shares, 
and Marshall and Anderson for three shares each. The object 
of the Corporation Funding and Finance Company was to 
promote and finance the two insurance companies. 

At the first meeting of the incorporators of the Finance 
Company, on October 24, 1908, the three incorporators, rep- 
resenting the 5,000 shares, elected Rothensies and four others 
directors. These incorporators, representing the then entire 
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capital, authorized the Board of Directors to accept labor and 
services as full payment for subscriptions of stock. An agree- 
ment was, at this meeting, entered into with David W. 
Rothensies that one share of the Finance Company be issued 
in repayment of the expenditure made by David W. Rothensies 
and in payment for his labor, services and outlay in the sale by 
the corporation of each share of its capital stock sold, or here- 
after to be sold, and provided that the issue of stock to David 
W. Rothensies, his executors, etc., shall not at any time ex- 
ceed the amount of the authorized stock of the corporation. 
He was to turn par into the treasury for all shares 3old for the 
Company. At a meeting of the Board of Directors of the said 
Company, on Octaber 27th, 1908, the President's (David W. 
Rothensies) salary was fixed at $200 a month, to begin Novem- 
ber 1st, 1908. 

At the first meeting of the incorporators of the Mutual 
Company, held October 24th, 1908, Rothensies was elected 
Director, and 25 contributory bonds, par $500, were authorized 
to be issued. He was made the sole agent for the sale of these 
bonds, and was to receive 25 per cent, of the par value of such 
bonds sold by him or through his agency. The Board of 
Directors was authorized to enter into formally a contract 
with him as thus specified. At a meeting of the Directors of 
the Mutual Company, held October 27th, 1908, David W. 
Rothensies was elected President of the Company at a salary 
of $200 a month, beginning on November 1st, 1908. 

At the first meeting of the three incorporators (of w'hom 
Rothensies and Anderson were two) of the Life Company 
held on the 15th day of x\pril, 1909, Rothensies, Anderson, and 
one Albert L. Massey were chosen directors. On the same 
day the contracts existing between the Finance Company and 
the Mutual Company, dated January 1st, 1909, and April 1st, 
1909, were assumed by the Life Company. These contracts 
made the Finance Company the agent of the Mutual Com- 
pany to solicit business upon the consideration that the Mu- 
tual Company pay the Finance Company as compensation 
80% of all premiums received on insurance written and issued 
within the first year; 15% on all premiums received during- 
the second year, and 7^% on all premiums for the next suc- 
ceeding eighteen years. By the agreement of April 1st, 1909, 
the Finance Company was appointed general agent of the 
Mutual Company, and was to receive 80% of premiums for 
the first year, 30% for the second year, and 22^% for the third 
and subsequent eighteen years on insurance written on monthly 
premiums. At this meeting of the Life Company of April 15th, 
1909, it was recited that David W.. Rothensies had subscribed 
for 29,994 shares, A. Donnell Marshall and F. G. Anderson 
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each for three shares, and these were allotted to them. Those 
allotted to David W. Rothensies were 10,000 shares at par, 
10,000 shares at $12.50, and 994 shares at $15.00 per share, to 
be paid by him when sold at above-stated prices. It will be 
seen from this that Rothensies was allotted all but six of the 
then shares of the Life Company, to be paid upon no consid- 
eration other than that they be paid by him when sold at the 
prices stated. Rothensies and F. G. Anderson were elected direc- 
tors. Marshall resigned as President, and Rothensies was 
elected to succeed him. By these arrangements, contracts, 
and authorizations the companies were made interdependent, 
the then ruling factors being Rothensies and Anderson. 

Rothensies on October 24th', 1908, became a Director of 
the Mutual Company; on 0<:tober 27th, 1908, he became its 
President, and on October 29th, 1908, he became a member of 
its Executive Committee. He was re-elected a member of the 
Board of Directors, President, and Member of the Executive 
Committee until September, 26th, 1911, when he resigned as 
President. On October 3d, 1911, he resigned from the Execu- 
tive Committee, and on November 14th, 1911, he resigned as 
Director. He was also similarly connected with the Finance 
and Life Companies until November 14th, 1911, and thereafter 
was engaged for some time in the sale of stock of the companies. 

Anderson, on January 20th, 1910, was appointed General 
Manager of the Mutual Company, and was connected with this 
company and with the Finance Company and the Life Com- 
pany as Superintendent of Agencies, Vice-President, Director, 
and Member of the Executive Committee until March 25th, 
1912, when he resigned his various offices and positions in the 
three companies. 

C. A. Stephens became connected with these companies in 
July, 1909, as stock sales agent, and then as manager of that 
department, and continued his connections during most of the 
time of their existence. During the latter part he was work- 
ing under the contract of the Finance Company with Rothensies, 
which contract had been assigned to him. 

The testimony shows that their operations covered a terri- 
tory consisting of a large part of the eastern half of Pennsyl- 
vania. Their method was to go to an influential person of a 
particular district, who generally was connected either as Presi- 
dent or Director of some banking institution. These men were 
induced to purchase stock upon the promise that they would 
be made directors at a monthly salary of $25, in each of the 
two companies — that is, that they were to receive $50 a month 
as directors whether they attended the meetings or not. They 
were also assured that these salaries, together with the dividends 
to be declared, would pay the notes given by them for pur- 
chase of bonds, subscriptions to stock, and insurance taken. In 
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several cases written guarantees to this eflfect were given. False 
representations relating to the companies' earning capacity, and 
how the stock of the Life Company was secured, that is, by de- 
positing certificates of deposit with the Insurance Department 
at Harrisburg, were also made to influence persons to purchase 
stock. To boost the sale of the stock of the Finance Company 
at a market price equal at times to twice its par value, at meet- 
ings at almost all of which Rothensies and Anderson were present, 
together with others who were indicted, the following dividends 
w^ere declared: 

February 3, 1910 5% cash 10% stock 

Tune 3, 1910 • 5% cash 10% stock 

June 28, 1910 5% cash 

October 14, 1910 5% cash 

November 11, 1910 5% cash 

April 13, IDll 3% cash 3% stock 

August 17, 1911 3% cash 

January 18, 1912 S% cash 

Total 34% cash 23% stock 

The resolutions to declare these dividends were always 
unanimously carried 

On January 20th, 1910, the salary of the President of the 
Finance Company (Rothensies) was raised from $200 a month 
to f5,000 per year, Vice-President (Anderson), $2,400. On 
January 19th, 1911, the salary of the President was fixed at 
$3,000,' Vice-President, f 2,400. On January 18th, 1912, the sal- 
ary of the President was fixed at $3,000 for the first year, $4,500 
the second, and $6,000 the third year. That of the Vice-Presi- 
dent and Manager was fixed at 3,000 the first year; $4,000 the 
second year and $5,000 the third year. The salary of the Presi- 
dent of the Mutual Company (Rothensies) was raised from $200 
a month to $5,000 a year; General Manager, $2,400 (Anderson), 
with subsequent reductions and increases as aforesaid in the 
Finance Company. 

The total receipts up to the time of the appointment of the 
Receiver, about June 1st, 1912, of the Finance Companv were 
$714,203.13. Of this, $334,589.75 was received from the sale 
of stock, as follows: $213,846.61 par and $120,743.14 premiums 
received on said stock or amount above par; $234,710.75 from 
the sale of Life Company stock, and $131,327.35 commission 
received on premiums for writing Mutual Company policies. 

The total receipts of the Mutual Companv were premiums 
$224,157.14; $22,000 from the sale of contributory bonds, and 
contributions from the Finance Company of $106,211.87, to- 
gether with items for interest, etc., totaling $369,559.79. The 
receipts for the two companies were $1,083,822.92, which, by 
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reason of duplication of the amount of $106,211.87, carried 
on the books of both companies as assets, leaves a total of 
receipts of $846,283.70 (N. of T., p. 307, etc.). The proceeds 
of the sale of stock of the Life Company all went into the 
Treasury of the Finance Company. 

At the time the Finance Company went into the hands of 
the receiver (June 5th, 1912), it had $32,324.88, and the Mutual 
Company at about this time had a balance of $29,701.75, show- 
ing the total of $62,026.83, making the amount disposed of to 
June 5th, 1912, $784,257.07 (N. of T., p. 310, etc.). This amount 
of $62,026.83 was mostly represented by certificates of de- 
posit. These certificates of deposit had been hypothecated or 
given as collateral security for the discounting of $203,856.75 
of notes, the proceeds of the discount of which had already 
been received by the companies (N. of T., pp. 311, 312). These 
certificates, therefore, were not the absolute property of the 
companies, and could become such only when the makers of 
the notes that were discounted paid them. Mr. McGinnis, the 
receiver, on page 392, testified that of these he got but one, a 
$5,000 certificate, up to the time of the trial. 

Of the total received by the companies there was traced 
on the books of the companies to Rothensies in salaries, com- 
missions, etc., before his contract was assigned to Stephens, a 
total of $64,634.08 (N. of T., 321). This does not include what 
he received from the sale of bonus stock, nor what, if any- 
thing, came to him out of the Stephens' account. Stephens' 
receipts, as traced from the books, were $75,437.93 (N. of T., 
p. 322). Anderson's receipts were $16,228.13 (N. of T., p. 340). 

The evidence demonstrated that these three corporations 
were wholly dominated by two of these three defendants, and 
that the third was a chief factor in the sale of stock and division 
of monies. Dividends were declared with such frequency and 
for amounts in no way warranted by the finances of the Finance 
Company. Monies were received into these companies not for 
their benefit, but for the enrichment of at least these three de- 
fendants. From the entire evidence it can be said in this case, 
as in Commonwealth v. Fulton, 56 Pa. Sup. Ct. 86, 88, a case 
very similar to this, that it "showed a long and complicated 
series of acts, extending over a period of years ; the creation of 
a number of corporations, each and every one of which, how- 
ever, constantly remained under the control of the same per- 
sons ; a line of transactions by which the assets, real or apparent, 
of one corporation were shifted to the treasury of the next un- 
til all of them disappeared from the view of the stockholders 
who had furnished the real money embraced in the transactions. 
It exhibited the various steps that had been taken to bring about 
the final result; that it constantly required the action and co- 
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Operation of two or more people to do the things that were 
done, and it almost irresistibly led to the conclusion that this 
harmon}^ of action was neither accidental nor born of ignorance 
of the consequences that would follow. The results that did 
follow seem to us, as they seemed to the jury, to have been 
what would naturally be expected * * * There was a case 
made out by the Commonwealth which the learned trial judge 
must have necessarily submitted to the jury, and if they (jury) 
accepted as credible the testimony of the commonwealth's wit- 
nesses, there was no legal obstacle in the way to prevent their 
conclusion that the acts proven were the consequences of a 
combination * * * * to bring about what he finally 
achieved/' There was sufficient in this case to warrant a con- 
viction of each one of the three defendants tried. 

The eighth reason for a new trial assigns the refusal of 
the court to affirm defendants' seventh point, the gist of 
which was that the court instruct the jury that all evidence 
as to contracts entered into, and salaries and commissions 
received must he disregarded by the jury. 

These salaries, commissions, and contracts were the 
means used by defendants to divert to themselves the monies 
of the corporations, etc. The submission of these contracts 
was objected to at the time that they were admitted upon the 
ground that Anderson and Stephens at the time that they 
were executed with Rothensies had no connection with Roth- 
ensies, in wrhose favor they were made. That therefore what- 
ever was done in connection therewith was barred by the 
statute of limitations. The same objection was made to the 
reading of the minutes of the first meetings of the incorpo- 
rators of these various companies, and to other similar 
matters. 

In order to show the whole scheme to defraud as throw- 
ing light upon the conspiracy when Anderson and 
Stephens entered into this scheme with Rothensies, 
the whole history of the corporations, their incorporators, 
contracts, etc., was necessary to be given. This evidence 
showed the origin of the scheme and the means employed by the 
three to defraud the companies, etc., when subsequently Ander- 
son and Stephens entered into this scheme with Rothensies, 
and made it and all that bore thereon, their own. It was evi- 
dence showing the object towards which Rothensies was operat- 
ing, and which object subsequently Anderson and Stephens by 
conspiring with Rothensies, made their own. As Was said in 
Commonwealth v. Fulton, supra, p. 88, "If the defendants were 
to be tried at all, it was necessary that there should be laid be- 
fore the jury the history of all of their transactions which finally 
led up to the particular results complained of in the bill." And, 
as was said by Justice Henderson, in Commonwealth v. Moyer, 
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o2 Pa. Sup. Ct. 548, on p. 554: "This evidence was admitted 
to show the development of the arrangement which resulted 
in the transaction out of which the prosecution grew. It was 
necessary to make a beginning of proof, and a logical order 
was observed in the presentation of the commonwealth's evi- 
dence. * * ♦ * A large discretion is allo>yed to the pre- 
siding judge in the admission of evidence on a trial for con- 
spiracy having numerous actors and shifting scenes of action 
as the fact of conspiracy is often made out by the association 
of detached facts and by the reasonable inferences deducible 
therefrom." Neither does the fact that some of these 
circumstances were outside of the statutory limit make them 
incompetent as evidence if they, with other subsequent circum- 
stances, form a connected series of acts, pave the way, lead up 
to and throw light upon the conspiracy laid in the indictment to 
have occurred within the statutory period. These circum- 
stances are also evidence against all those indicted who subse- 
quently enter into the scheme and become a party to it. In 
Commonwealth v. Bartilson et al., 85 Pa. St. 482, on p. 489, 
Mr. Justice Paxson says : "The fact that a conspiracy existed 
on the 21st day of May, 1877, or upon any other day within two 
years of the exhibiting of the bill of indictment, may be shown 
by the previous acts, conduct or declarations of the parties. 
The Statute of Limitations affects the crime, not the proof of 
it. It is rare that a conspiracy can be established by direct 
proof. As a general rule conspirators do not publish their in- 
tentions. Hence it is that their object, and the conspiracy 
itself, must usually be shown by their acts. It is said in Roscoe 
on Criminal Evidence, at page 415: *If on a charge of con- 
spiracy it appears that two persons by their acts are pursuing 
the same object, and often by the same means, the one per- 
forming part of an act, and the other completing it for the at- 
tainment of the object, the jury may draw the conclusion that 
there is a conspiracy.' All the leading text writers assert this 
doctrine, and it is sustained by numerous decisions which it is 
not necessary to refer to. Acts and declarations of the parties 
prior to the statutory period may be given in evidence, pro- 
vided they tend to show a conspiracy existing at the time 
charged in the indictment. It is true that they would not be ad- 
missible for the purpose of proving a distinct crime barred by 
the statute. But where in conspiracy an overt act is done 
within two years, and said act is but one of a series of acts 
committed by the parties, evidently in pursuance of a common 
design and to carry out a common purpose, such acts would be 
evidence, provided they tend to show that the last act was a 
part of the series and the result of an unlawful combination; 
and such evidence may satisfy a jury of the existence of a con- 
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spiracy at the later period. . . . 'Every overt act, to be 
evidence, must have at least a tendency to prove either the 
general nature of the conspiracy, or that one or more of the 
defendants were operating towards effecting that which is 
charged in the indictment as being the object of the con- 
spiracy.' . . , ( And all who accede to a conspiracy after 
it is formed become conspirators." In Commonwealth v. Don- 
nelly, 40 Pa. Sup. Ct. 116, it is held : "A conspiracy formed by 
certain persons may be considered as adopted by others who 
come into the transaction at a later stage of the performance," 
and on page 125 of said case we have : "In our opinion, the evi- 
dence and the papers admitted and complained of in said seven 
assignments of error were material and relevant for the pur- 
pose of showing the foundation and history of the entire trans- 
action, and even if some of the things complained of occurred 
more than two years before the finding of the bill, they were 
not therefore necessarily incompetent." See also Common- 
wealth V. Sanderson, 40 Pa. Sup. Ct. 416, 473; Commonwealth v. 
Wasson, 42 Pa. Sup. Ct. 38, 51. Whether these contracts that 
had been entered into with the corporations were the pre- 
liminary stages of the scheme, and whether the salaries and 
commissions were fair and legitimate or a part of a scheme, or 
merely a means to procure the mpnies of these corporations, 
etc., were questions to be settled not by the court but by the 
jury from the entire evidence in this case. 

The ninth reason assigns as error the non-affirmance of de- 
fendants' ninth point. This requested the court to charge the 
jury that from all the evidence the monies expended by the 
Finance Company in establishing agencies and writing insur- 
ance were legitimately expended ; that it was right and proper 
to include this equipment in the assets of the Finance Com- 
pany, and that even if the estimates were excessive, unless 
followed by proof that such estimate was made in bad faith it 
must not be considered in determining the guilt or innocence 
of the defendants. The point further requests the court to sa^ 
to the jury that there was no proof of bad faith. 

These matters, as in the preceding reason, were for the 
jury's determination. 

The tenth and eleventh reasons refer to the non-affirm- 
ance of the tenth and eleventh points, wherein the court is re- 
quested to instruct the jury that upon the second and third 
counts there cannot be a verdict of guilty. 

No question is raised as to the sufficiency of the first count. 
The jury found the defendants guilty upon the three counts. 
Even, therefore, if these two counts complained of cannot be 
sustained, as alleged by defendants' counsel, with whom, how- 
ever, we do not agree, the first count is sufficient upon which to 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 



rest a verdict and judgment. These reasons, therefore, do no): 
support either an arrest of judgment or the granting of a new 
trial: Commonweath v. McDermott, 37 Pa. Sup. Ct. 1, 9; Stahl's 
Appeal, 1 Pa. Sup. Ct. 496, 501; Commonwealth v. Stanley, 89 
Pa. Sup. Ct. 402, 404; Commonwealth y. Bradley, 16 Pa. Sup. 
Ct. 561. 

The twelfth reason refers to the overruling of defendant's 
objections to the admission of the minutes of the Finance 
Company showing the resolution giving to David W. Roth- 
ensies one share of its stock for each share of stock sold by 
him. 

This was objected to upon the ground that what was done 
there was barred by the Statute of Limitations, and that Ander- 
son and Stephens then had not yet any connection with the 
corporations. This reason has already been considered in con- 
nection with the eighth one and requires no further discussion. 
The statement of Mr. Dickinson, one of defendants' counsel, on 
page 418, N. of T., also indicates a waiver of the objection to 
the admission of these minutes and a desire to have them admit- 
ted for the purpose of showing by the minutes that all that was 
done by the defendants was open, and duly recorded upon. the 
books, and for this reason evidence rebutting fraud. 

The thirteenth alleges as error the overruling of defendants* 
objections to the admission of proof of conversations and cor- 
respondence had between the defendants and other individuals 
for the purpose of showing misrepresentations to them in the 
sale of stock of the Finance Company, the Life Company, and 
the purchase of Mutual Company insurance. 

The supplementary reasons filed give the following in- 
stances: The conversations and correspondence between Dr. 
C. C. Spicher and David W. Rot'hensies, wherein Spicher 
testified that he had seen Rothensies, Anderson and Stephens ; 
that he had bought forty shares of stock to be paid on the 
installment plan and a bond for $500. He stated that he gave 
his note therefor, which note was to be paid by salary as director. 
That stock was sold on their representations that if he did 
not like the stock they would resell it for him ; that the notes 
given by him therefor were discounted, the monies spent, and 
the promises to him hot kept. That in a letter by Rothensies 
to Spicher he practically confirmed the misrepresentations 
made by Follmer, an agent for the sale of stock of the Finance 
Company, that he would guarantee a 30% dividend by July 
1st, 1910. D. W. Rothensies, as President of the Finance Com- 
pany (N. of T., p. 67) wrote Spicher that on Thursday a 15% 
dividend had been declared, and that it looked as though they 
could pay from five to ten per cent, every quarter, and told 
him to inform purchasers of stock of this fact, and that they 
would get a 15%? dividend on March 1st. The other misrep- 
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resentations were similar ones 'by Rothensies and Anderson 
to Dr. H. Y. Horn, and Rothensies, Anderson and Stephens 
to D. H. Keller, L. L. Bailey, H. J. Pierson, G. A. Schneebeli, 
J. H. Bridegam and others, with results similar to the Dr. 
Spicher case. 

These were all relevant as bearing upon the system and 
method pursued by these men to get money into these cor- 
porations and then divert a large portion of it to their own 
purposes. They were, of course, evidence of a series of frauds 
perpetrated upon these men in procuring from them their 
money for the companies. This, however, was not the purpose 
of the evidence. It was offered as throwing light upon the 
fraud and conspiracy charged in the bill of indictment. These 
were all detached facts, yet, in view of the similarity of the 
method pursued, taken together, they threw light upon the 
object sought to be accomplished by these defendants. They 
are all related facts which must be considered as bearing upon 
the whole scheme. As was said in Montgomery Web Co. v. 
Dienelt, 133 Pa. St. 585, on p. 5»5: "There probably never 
was a case of circumstantial evidence that could not be blown to 
the winds by taking up each item separately, and dismissing it 
with the conclusion that it does not prove the case. The 
cumulative force of many separate matters, each perhaps slight, 
as in the familiar bundle of twigs, constitutes the strength of 
circumstantial proof." See also Commonwealth v. Beard, 48 
Pa. Sup. Ct. 319, 330. 

The fourteenth reason refers to the admission of the finan- 
cial statements of the Finance Company, and the reports of the 
Mutual Company for the years 1910 and 1911. 

The purpose for which the Mutual Reports were offered is 
thus stated by counsel for Commonwealth (N. of T., p. 378) : 

"We offer in evidence the Annual Reports of 1910 and 
1911 of the Reading Mutual Life Insurance Company for the 
purpose of .showing that they were sent out to show to the 
poHcy-holders of the Mutual Company a flourishing condition 
and a surplus, which, as ? matter of fact, did not exist, for the 
purpose of getting people to take out policies of life insurance." 

The testimony of Mr. Weaver showed that the surplus a^ 
stated in the Mutual Reports was not correct; that in the 1911 
Finance Company Financial Statement in "accounts receiv- 
able" was contained an item of |201,441.93, of which fl42r 
711.87 was contributions to the Mutual Company. The 
Finance Company in its assets included these contributions to 
the Mutual Company, thereby putting upon it the nature of a 
loan, whilst the Mutual Company also showed this as an asset 
of that company, and not something to be repaid to the Finance 
Company. That is, there was a duplication of tliis sum of 
$142,711.87 in these two reports. It was therefore competent 
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as bearing upon the falsity of the reports sent out to the stock- 
holders and the public as an inducement to them to buy stock 
or take out insurance. Another answer to this objection is that 
as to the Finance Co/s Statements, their admission, together 
with the purpose thereof, was not objected to (N. of T., pp. 330, 
337). 

The fifteenth reason refers to the admission in evidence of 
sales of bonus stock by Rothensies to Peters, and Rothensies 
to W. A. Heitshue. This was admitted for the purpose of 
showing the money derived by Rothensies in this transaction, 
which was additional to what he received from the companies 
as shown by the books, and was relevant for this purpose. 

The seventeenth reason has been withdrawn by the de- 
fendants. 

The nineteenth states as error the admission of the testi- 
mony of the Receiver of the Finance Company and the Life 
Company to show the assets received by him. 

We have already considered the amounts of money received 
by these companies in their little over four years' existence, ' 
and the amount and character of the assets received by the 
Receiver. Commonwealth v. Moyer, supra, is an answer to this 
objection, where, on p. 556, Justice Henderson says: "Objec- 
tion is made in the fourteenth assignment to the admission of 
the evidence of Mr. Larrabee, receiver of the National Pro- 
tective Association appointed by the court of common pleas of 
Dauphin county, showing the steps he had taken to locate 
the property of the National Protective Association and to 
what extent he had recovered it. As the indictment charges 
an unlawful and fraudulent appropriation of the assets of the 
National Protective Association to the prejudice of its members 
as the object of the conspiracy it seems a pertinent line of in- 
quiry in support of the conspiracy charged to show that the 
property of the association had been embezzled or dissipated. 
That would be persuasive evidence of the fact of the existence 
of the conspiracy." 

The twentieth charges as error the admission of evidence 
to show that no monies of any of the companies was deposited 
with the Insurance Commissioner at Harrisburg. A number 
of these witnesses to whom stock was sold testified that they 
subscribed upon the faith of the representations made that 
the stock was guaranteed or protected by deposits with the 
Insurance Department at Harrisburg. It was conclusively 
shown that there were no such deposits as represented. This 
proved the falsity of the representations and showed the 
methods pursued to procure subscriptions. 

The twenty-second and twenty-third reasons allege as error 
the admission as evidence of correspondence of defendants with 
persons and circulars sent out by them to induce sales of stock". 
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These matters had a relevancy to the methods pursued by these 
defendants and was therefore evidence in the case. 

The twenty- fourth complains of the refusal to allow the 
defendants to offer letters, as they claim, of the same general 
character. The purpose of the letters referred to in the twenty- 
second and twenty-third reasons was to show false statements 
made and methods pursued to induce persons to subscribe 
and buy the stock. The letters made the basis qf the twenty- 
fourth reason were those issued by the defendants for the pur- 
pose of showing the bona fides of these defendants by reason 
of laudatory letters which they themselves issued. 

The last reason to be considered is the eighteenth. This 
refers to remarks made by the District Attorney, Mr. Heinly, 
in his closing address to the jury, which remarks defendants 
claim were improper and such as entitle them to a new trial. 

There can be no question as to what was actually said by 
the District Attorney, the exception thereto, and the ruling of 
the Court, together with the remarks of counsel for defendants 
(Mr. Schaeffer) in his closing address which brought forth the 
remarks of the District Attorney, for the reason that the two 
stenographers who are assigned to this court were both pres- 
ent and took down the entire addresses of both counsel, to- 
gether with the exception and ruling thereon at the time when 
they were made. What was said by the District Attorney must 
be viewed in the light of what was first said by Mr. Schaeffer 
when he stated: **The Commonwealth is bound to prove this 
charge; we are not bound to prove our innocence; and the 
fact that they took five days and a half to present their case, 
and we took one hour, shows to you, gentlemen of the jury, 
that they must have considered that they had a pretty hard 
job on hand." It will be noticed that defendants' counsel here 
laid stress upon the fact that the Commonwealth consumed 
five and a half days in presenting their evidence, and that the 
defendants to prove their innocence consumed but one hour's 
time, and from this evidently desired to convey to the minds 
of the jury the desperateness, as defendants' counsel claimed, of 
the Commonwealth's case against defendants. It was this which 
brought forth the remarks of the District Attorney in the open- 
ing part of his closing speech, where, as is shown on the 
record (N. of T., p. 423), he stated: "I said that for five and 
a half days the Commonwealth introduced evidence in this case. 
My learned friend on the other side said it must be a desperate 
case or we would not have consumed five and a half days in 
offering evidence. Why, gentlemen of the jury, we had to 
stop somewhere in this mass of corruption and fraud; we had to 
stop somewhere, but we could be keeping on still and the story 
would only be half told, for I tell you that you are sitting now 
in a case involving the biggest swindle that has ever been pulled 
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oil in the County of Berks, and you are now trying three of 
the men * * * *' After the District Attorney had pro- 
ceeded thus far, Mr. Dickinson, as one of counsel for defend- 
ants, made this specific objection: "We desire to make an 
objection to remarks of that character. It is for the jury to 
determine whether or not it was a swindle and it has nothing 
to do with the issue now trying,'' to which Mr. Heinly re- 
pHed: "I had not yet finished/' in answer to which Mr. Dick- 
inson stated: "I would like to have those notes transcribed 
and the remarks put upon the record, and I ask that a juror 
be withdrawn and the case continued." The request to have a 
juror withdrawn was overruled, and an exception given for 
defendants. Mr. Heinly then continued: "I will now pro- 
ceed. I was about to say that you are sitting in a case in- 
volving the largest swindle — and of these defendants three 
men are on trial — according as the evidence has developed in 
this case and as I shall picture it to you now." 

From this objection of Mr. Dickinson it is seen that what 
he refers to as remarks of that character are the remarks with 
regard to the swindle. He specifically says: "It is for the 
jury to determine whether or not it was a swindle and it has 
nothing to do with the issue now trying." When the District 
Attorney stated to the jury that they were sitting in a case in- 
volving the biggest swindle that had ever been pulled off in 
the County of Berks, it is evident that it was not his purpose 
to interject into the jury an opinion of his own, or any state- 
ment of undisclosed evidence, but that, as he contended, a 
legitimate inference for them to deduct from the evidence that 
they had heard in this case and which as he stated he was 
about to picture to them. Nor does he refer as the basis for 
that inference to any other evidence than that which developed 
in this case, or, in other words, that which was heard and sub- 
mitted to the jury. In the fifth point submitted by the de- 
fendants they requested the court to instruct the jury that 
they must find from the evidence in the case beyond a reasonable 
doubt that the defendants colluded, etc. This point we 
affirmed. On page three of the charge we say: "If the jury is 
clearly satisfied by the evidence that all the defendants, or two 
or more of them, entertained an unlawful design," etc. On 
page four we refer to the evidence relied upon by the Common- 
wealth to prove the charge. And so, in other parts of the 
, charge we refer to the evidence in this case as that upon which 
there would have to be a conviction, if any. On page six we 
refer to this evidence when we stated that it had been fully 
discussed by counsel for defendants and by the Common- 
weath. Whilst defendants in their twenty-first reason for a 
new trial allege as error the charge of the court, yet at no 
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place does it set forth wherein this error consisted. In the 
brief submitted by defendants at the argument, wherein, ac- 
cording to the rules of our court the reasons must be set out 
in full, as filed, this twenty-first reason is omitted, was not 
argued on the rule for a new trial, and we therefore view this 
reason as having been abandoned, and that consequently de- 
fendants are satisfied with the correctness of the charge. 

The defendants filed their affidavit as to what occurred and 
what was said when these remarks were made by the District 
Attorney wherein their version of what occurred is given. The 
purpose of this affidavit at the time it was filed, as we Under- 
stood it, was that defendants' counsel conceived it a necessary 
step to raise thi^ question on a motion for a new trial. This, 
however, was not necessary as the stenographers were present, 
had noted what was said, together with the exceptions and the 
ruling of the court which were made a part of the record, and 
which fully protected the defendants without this affidavit. 
We are of the opinion that the remarks made by the District 
Attorney as to what he claimed to be a swindle was not an 
improper inference when taken into consideration with all that 
he said upon it, that is, as the evidence showed and as he would 
detail it. Even if the defendants* counsel in their objection 
intended to refer also to the remarks of the District Attorney 
wherein he said that : "I said that for five and a half days the 
Commonwealth introduced evidence in this case. My learned 
friend on the other side said it must be a desperate case or we 
would not have consumed five and a half days in offering 
evidence. Why, Gentlemen of the Jury, we had to stop some- 
where in this mass of corruption and fraud; we had to stop 
somewhere, but we could be keeping on still and the story 
would only be half told," we are convinced that those remarks 
in no way prejudiced or influenced the minds of the jurors in 
coming to their conclusion. In the addresses to the jury 
neither counsel for defendants nor counsel for the Common- 
wealth attempted in any way to argue upon any evidence that 
had not been submitted. What they did was to review the 
evidence as submitted in this case together with the inferences 
that they claimed from this evidence. Considering this iu 
connection with the charge wherein we time and again refer 
to the evidence of the case, we are convinced that the only evi- 
dence considered by the jury in finding the defendants guilty 
was that submitted and which we are satisfied warranted a, 
conviction. We find nothing in this reason to warrant us in 
granting a new trial. 

A motion for arrest of judgment was also filed and a rule 
granted thereon. This matter we have already considered in 
the tenth and eleventh reasons for a new trial. We do not 
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find any merit in any of the reasons filed, either for a new 
trial or for arrest of. judgment. 

The rules are therefore discharged. 



HERTZOG vs. HERTZOG. 

Judgments — Setting Aside — ^Act 9 July, 1897, P.' li. 237. 

1. In a proceeding under the Act 9 Julj^ 1897, P. L». 237, to set 
aside a judgment upon which execution has been issued, the uncontra- 
dicted evidence showed that plaintiff had a certain amount of money 
which she advanced to the defendant, her husband; that the defendant 
confessed judgment to her for it; and that, having a judgment cover- 
ing the whole amount she had to dispose of, confessed by defendant 
after receiving part of it and in the expectation of getting the re- 
mainder, she kept no detailed account of the dates and items of the. 
various advances. Held: That the evidence sustained the judgment. 

Statutes — Construction — ^Act 9 July 1897, P. Tj. 237 — "Fact in Dispute." 

2. The provision of the Act 9 July 1897, P. L. 237, that. "if either 
of the parties desire any matter of fact that is affirmed by the one and 
denied by the other to be tried by a jury, an issue shall be framed" 
means a fact affirmed on one side and denied on the other, not by way 
of mere naked allegation, without or against the evidence, but with 
some show of reason resting in the proofs in the cause. Where the 
evidence upon a question of fact is so one-sided that a contrary ver- 
dict by a jury under the same evidence would have to be set aside, the 
fact cannot be said to be in dispute nor therefore to be "affirmed by 
the one and denied by the other" party within the meaning of the 
statute. 

Quaere: Whether or not this provision intends a withdrawal of 
the whole case from the control of the Court appealed to in the first 
instance, and a submission of it to a jury, or merely the determination 
by the latter of some specific question of fact material in the decision 
of the case by the Court. 

In the Court of Common Pleas of Berks County. 

No. 20 October Term, 1911, J. D., and No. 29 April Term, 
1914, E. D. 

Petition of Ella L. Yoder to set aside judgment, etc. 

William Kerper Stevens for petitioner and rule. 

Dumn & Schaefifer for plaintiff. 

Opinion by Endlich, P. J., June 26, 1915. — This is a pro- 
ceeding under Act 9, July 1897, P. L. 237, to set aside a judg- 
ment upon which execution has been issued, and which, by a 
petitioning creditor of the defendant therein, is alleged to be 
invalid. The defendant is the husband of the plaintiff, but has 
for some time past deserted her and avoided this jurisdiction. 
The plaintiff, by answer to the rule granted in accordance with 
the mandate of the statute, denied the allegations of the peti- 
tion and asserted that the judgment had been confessed for 
money advanced by plaintiff to the defendant to the full 
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amount of its face. After various postponements to suit the 
convenience or accommodate the negotiations of the parties, 
the hearing took place on May 22, 1915. The petitioner called 
and examined the plaintiff at length. The effect of her testi- 
mony is that when she married defendant she had between 
$900 and $1,000 in money, besides other property interests; 
that from time to time she advanced to her husband amounts, 
mostly small, out of her cash fund to pay bills, notes, etc., 
owing by him ; that he was very generally and largely in debt ; 
that it became apparent he would need all she had to give him ; 
that at her request, he confessed to her the judgment in ques- 
tion for $900 ; that thereupon she went on advancing money to 
him; that she is unable to give the items and dates of the 
payments made by her to him ; but that, in the aggregate, they 
exhausted her fund, i. e., footed up between $900 and $1,000. 
That is really all the evidence there is, and it is quite uncon- 
tradicted. The statement of the cashier of a certain bank, a 
note in which plaintiff says was paid with money advanced by 
her, that the actual payments on it were made by defendant 
himself — that of a coal dealer that payments made upon his 
bill, for which plaintiff says she furnished the money to her 
husband, were made by, him — and that of the petitioner her- 
self that she paid several notes of defendant in banks other than 
that above spoken of — all this is consistent enough with plain- 
tiff's story. Upon this showing it can hardly be contended 
that the Court would be warranted in setting aside the judg- 
ment. That the plaintiff had the money she says she had, is 
not disputed. That she advanced the whole of it to the de- 
fendant and that the judgment was confessed to her for it, she 
swears positively and without contradiction. That, having a 
judgment covering the whole amount she had to dispose of, 
confessed by defendant after receiving part of it and in expec- 
tation of getting the remainder, she kept no detailed account 
of the dates and items of the various advances, is the most 
natural thing in the world considering the relation of the par- 
ties. With every proper allowance to both sides for the effect 
of that relatit)n, the truth is that, instead of impeaching the 
validity of the judgment attaclced, the evidence submitted sus- 
tains it. 

When, however, the case came up for argument upon that 
evidence, the petitioner presented a paper in which she denies 
the consideration appearing by plaintiff's testimony for the 
judgment, declares the same to have been executed as a gift 
without any consideration, and demands that the questioti 
whether the judgment was in whole or in part for moneys 
loaned by plaintiff to defendant be tried by a jury. The Act of 
1897, whilst empowering the Court's hearing the case to set 
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aside the judgment attacked or dismiss the proceeding, adds 
that "if either of the parties desire any matter of fact that is 
affirmed by the one and denied by the other to be tried by a 
jury, an issue shall be framed," etc. Whether or not this pro- 
vision intends a withdrawal of the whole case from the control 
of the Court appealed to in the first instance, and a submission 
of it to a jury, or merely the determination by the latter of 
some specific question of fact material in the decision of the 
case by the Court (similarly to the sending of an issue to a 
jury in a cause in equity), need not now be decided. Neither 
is it needful to inquire whether the request for an issue may 
properly be made at this stage of the proceeding. Assuming 
that it may, it yet seems very evident that the state of the 
proofs already taken has something to do with the disposition 
of the application. According to the express terms of the Act 
of 1897 a reference to a jury can be asked only with respect to 
a matter of fact **affirmed by the one and denied by the 
other" party. What that phrase means is not at all doubtful. 
It means exactly the same as the expression "a fact in dispute" 
between the parties: see Knight's App., 19 Pa. 493, 494. But 
a "fact in dispute" is one affirmed on one side and denied on 
the other, not by way of mere naked allegation, without or 
against the evidence, but "with some show of reason;" ibid., 
resting in the proofs in the cause : Rhea v. Forsyth, 37 id. 503, 
507; Miller v. Lynch, 149 id. 460, 464; Piro v. Shipley, 211 id. 
36, 45. Where the evidence upon a question of fact is so one- 
sided that a contrary verdict by a jury under the same evidence 
would have to be set aside, the fact cannot be said to be in 
dispute: Harvey's Est., 181 id. 207 — nor therefore to be 
"affirmed by the one and denied by the other" party within 
the meaning of the statute. That, as has already been seen, is 
the situation here. The petitioner's statement of fact asked to 
be submitted to a jury in the form of an issue is a mere asser- 
tion on her part, not only unsupported by any proofs from 
which its truth might be inferred, but negatived by the only 
evidence there is in the case ; nor is there any pretense of avail- 
able further evidence sustaining it. A verdict by a jury upon 
the evidence as we have it finding in petitioner's favor would 
have to be set aside. There is therefore nothing for a jury to 
try. The granting of an issue, the result of which appears to 
be a foregone conclusion, would be a vain thing, which the 
statute cannot be supposed to contemplate. Lex non cogit ad 
vana seu inutilia. 

The request for an iss^e is declined, the rule to show 
cause discharged and the proceeding to set aside the judgment 
dismissed. 
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JOHNSON & CO. vs. MOTOR SUPPLIES COMPANY. 

Practice, C. P. — ^AfBdavite of Defence — Sec. 13 of Rules of Coait. 

1. A defendant does not satisfy the requirement of section 13 
of the Rules of Court by a general assertion of igmorance, etc., sus to 
the truth of an entire paragraph of the declaration.* He must specify 
the "particular" fact concerning which he seeks the benefit of it. 

2. An affidavit of defence is insufficient to prevent Judgment 
which asserts a mere inference or conclusion from undisclosed facts 
and is purely argumentative. 

Practice, C. P. — Suit Against Co-Partncrsliip— Names of Individual 
Defendants. 

3. A suit against a co-partnership must, in order that a judgment 
XTiay be entered, set out the names of the individuals composing it. 

In the Court of Common Pleas of Berks County. 

No. 27 March Term, 1915. 

Rule by plaintiff for judgment for want of a sufficient affi- 
davit of defence. 

Foster S. Biehl for plaintiff and rule. 

John A. Keppelman contra. 

Opinion by Endlich, P. J., June 26, 1915. — This is an action 
of replevin, in which plaintiffs seek to recover from defendant, 
appearing by the affidavit of defence to be a partnership, a 
moforcycle claimed by the former as their property. In the 
first paragraph of the declaration, plaintiffs aver delivery of 
the cycle to one Nell upon a contract, termed a lease, a copy 
thereof being attached as an exhibit. Paragraph 2 avers non- 
payment by Nell of periodical sums as stipulated in the con- 
tract and the consequent right of plaintiffs, under its terms and 
conditions, to a return of the cycle. A statement of the ac- 
count is attached as a further exhibit. Paragraph 3 states that, 
notwithstanding the covenant not to sell, hire or part with 
the possession of the cycle without plaintiffs' written consent, 
Nell, without such consent, sold the cycle to defendant; and 
paragraph 4 declares that defendant has refused to return it 
upon plaintiffs' demand. The affidavit of defence, made by 
one of the members of defendant concern, meets the 1st para- 
graph with the assertion that "defendant cannot say whether 
the averment contained in (it) is true or not, but he is informed 
and beHeves that the same is untrue and expects to be able 
so to prove it." The 2d paragraph is answered in substantially 
the same language. As to the 3d, it is alleged that defendant 
bought the cycle from Nell as his property, he at the tipie so 
representing it, and the cycle being then "in fact and in law the 
property of" Nell, and that defendant paid him for it; and 
that concerning the plaintiffs' averment in this paragraph touch- 
ing the agreement of Nell it cannot say whether it is true or 
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not, but is informed and believes, etc. The 4th paragraph is 
"admitted." The affidavit concludes with the statement, — 
"Wherefore the motorcycle * * * became and now is the 
property of * * * " defendant. The plaintiffs insist that the 
affidavit of defence is insufficient and that they are entitled to 
judgment. Defendant contends that the affidavit is adequate 
under the Rules of this Court, the particular, Rule invoked 
being sec. 13, which, after requiring tfie denial or averment 
of every matter and defence in law and in fact upon which 
defendant expects to rely, adds the provision that "if, concerning 
any particular fact averred in the declaration, he cannot say 
whether it is true or not, an averment to that effect coupled 
with the statement (if warranted) that he is informed and 
believes that the same is untrue and expects to be able so to 
prove it, shall be equivalent to a denial (except where the truth 
is ascertainable by means of customary applications for inspec- 
tion, etc.)'* The object of this provision is very obvious and 
its effect being to create an exception to the general rule, its 
application, according to the familiar principle relating to ex- 
ceptional provisions, must appear clearly. In terms it has refer- 
ence only to a "particular fact." The averment of a single fsict 
may, however, unavoidably involve the assertion of several 
constituent "particular" facts. Thus the averment of para- 
graph 1 of plaintiffs' declaration that the cycle in dispute was 
delivered to Nell by plaintiffs under a contract referred to and 
set forth, really avers that the contract was executed by the 
parties, that the copy attached is a correct exhibit of it, and 
that the delivery was under and subject to the same. When 
the affidavit avers that the affiant cannot say Whether the 
averment of this paragraph is true or not, etc., — which of these 
particular facts does it mean to deny? If the correctness of the 
copy, or the execution of the contract, the proper method would 
be to ask for an inspection of the original, as appears by Lord v. 
Ocean B'k, 20 Pa. 384, 387; March's Sons v. Carman, 16 Distr. 
R. 877, and many other decisions. If on the other hand the 
delivery of the cycle in pursuance of and in subjection to the 
contract is meant to be denied — and that is a very material point 
in plaintiffs' case: see Orenstein-Arthur Koppel Co. v. SHpp, 5 
Berks Co. L. J. 52, 54, and decisions there cited- — ^then that 
would be the "particular" fact to which the provision of the 
rule might be applied. But it seems too manifest to warrant 
any discussion, that, in order to bring himself within it, the de- 
fendant must, in such case, specify the "particular" fact con- 
cerning which he seeks the benefit of it, and that he does not 
satisfy the requirement of the rule taken as a whole by a general 
assertion of ignorance, etc., as to the truth of the entire para- 
graph. It is needless to point out in detail that and how sub- 
stantially the same criticism is to be made of the like state- 
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ments in the affidavit concerning the 2d and 3d paragraphs. No 
''particular" fact averred in them is met by the statement refer- 
ring to either of them. And it may be noted that there is no 
denial of the effect of the contract set forth as one of bailment. 
If controlling, therefore, its operation as such is to be taken as 
not intended to be disputed. 

Tliis leaves the affidavit barren of any denial of plaintiffs' 
or assertion of defendant's title to the cycle except the state- 
ments that it was **in fact and in law the property of Nell., — 
that defendant bought it from him as such, he so representing 
it, — and the closing averment "Wherefore the motorcycle * * * 
became and now is the property of * * * " defendant. The first 
of these, being under the circumstances the assertion of a mere 
inference or conclusion from undisclosed facts, is, upon familiar 
principles, unavailing. The second cannot amount to a defence 
under' the rule laid down in such cases as McMahon v. Sloan, 
12 Pa. 229; Miller v. Piano Co., 155 id. 208; Heisley v. Mfg Co., 
33 Pa. Super. Ct. 218; Cash Reg. Co. v. Shurber, 41 id. 187. 
Possession may be evidence of title; but it is not title: Agnew 
v. Johnson, 22 Pa. 471. And of course the possessor's repre- 
sentations of ownership could not divest the plaintiffs' title. 
The closing averment, purely argumentative, adds nothing to 
what precedes it. 

It follows that what is set up in the affidavit by way of de- 
fence is insufficient to send the cause to a jury. But there is 
another difficulty about the entry of judgment. It appears that 
the defendant is a co-partnership. The action is against it in 
its firm name, and the members of the firm are not made parties 
or named in the declaration. There is, therefore, as pointed out 
in McConnell v. Sav. B'k, 146 Pa. 79, 82, "no defendant on the 
record." The suit against a firm must set out the names of the 
individuals composing it; and if it does not a judgment would 
do plaintiff no good; ibid. Consequently none can properly 
be entered. Lex nil frustra facit. It may be that, in accord- 
ance with Miller v. Glass Works, 172 Pa. 70, and Myers v. 
Sprenkle, 20 Pa. Super. Ct. 549, this defect in the record may 
be obviated by its amendment. 

In view of all that has been said it appears fair to both 
parties not to make any final order at this time, but to con- 
tinue the rule to show cause so that plaintiffs may have an 
opportunity to perfect the record, and defendant to file a supple- 
mental affidavit, if desired. ■ ^ ,n-.=r -^1 

The rule to show cause is contmued to Aug. 9, 1915, witli 
leave, in the meanwhile, to plaintiffs to make such applications 
as they may deem proper in the cause, and to defendant to file 
a supplemental affidavit of defence. 



Digitized by VjOOQIC 



BBRIKS COUNTY I4A.W JOURNAXr. 281 

LEININGER vs. FICHTHORN et al. 

Sale — ^Transfep of Possession — Title. 

1. Where the evidence negratives delivery to or assumption of 
control by the vendee of personal property, the invalidity of the trans- 
action with respect to creditors of the vendor is to be declared as a 
matter of law by the Court. 

2. An agrreement between a vendor and vendee whereby the 
vendee was to be the owner of property wjiich remained in. the pos- 
session of the vendor is invalid as against creditors of the vendor. 

In the Court of Common Pleas of Berks County. 

No. 38 February Term, 1914. 

Verdict for plaintiff : Rules 'by defendant for new trial and 
for judgment non obstante veredicto. 

S. H. Hoverter and Charles H. Tyson for James L. Ficht- 
horn, one of the defendants and rule. 

Dumn & Schaeflfer contra. 

Opinion by Endlich, P. J., June 26, 1915.— After the first 
trial of this interpleader, resulting in a verdict for plaintiff, 
the defendant moved for a new trial, which was granted be- 
cause the charge had ignored the question of change of pos- 
session as a material element in plaintiff's case; see 7 Berks 
Co. L. J. 143. Nothing but a new trial being asked for, of 
course nothing further could be ordered. On the retrial the 
evidence on the question referred to was substantially the same 
as before. It was submitted to the jury under the impression 
that it presented some basis for a finding in plaintiff's favor, 
defendant's request for binding instructions to the contrary 
being declined. The verdict was again for plaintiff, and de- 
fendant has now asked both for a new trial and for judgment 
n. o. v., thus enabling a definite disposition of the case. A 
careful re-examination of the evidence has shown it to be en- 
tirely one-sided and prohibitive of any but one inference. 

It admits of no dispute at all that the mules were by Zech- 
man sold to Fisher and delivered to Fisher as the purchaser, 
and that whatever interest Leininger acquired in them he got 
from Fisher. Leininger had nothing to do with Zechman 
directly or indirectly beyond making himself liable for pay- 
ment of the note Fisher was to give for the price of his pur- 
chase, and himself expressly states, "I bought the mules from 
Fisher." That, however, they never passed into Leininger's 
possession or control as owner, is equally certain. Leininger 
says Fisher brought them to his, Leininger's place on the day 
of the sale, and that he, Leininger, had them there for "a 
couple of days" on several occasions; but further on he ex- 
plains that they were not left there on the day of the sale, but 
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brought there subsequently by Fisher to work on Leininger's 
place and taken away by Fisher when the work was done. 
Fisher's testimony is that on the day of the sale he took the 
mules to Leininger's place ; that, Leininger not being there, he, 
Fisher, took the mules to his own home ; that several days later 
he took them again to Leininger's place to work for him ; that 
he, Fisher, had them there a "couple of days," working them ; 
that when through with the work he took them home with 
him ; and that he had them at Leininger's place several times 
in this way, just as he had them at other places where he 
worked them. They were in Fisher's hands right along and 
at the time of the levy of defendant's execution. It cannot 
but be conceded that, under these circumstances, there was in 
truth and in fact no sort of possession or control of the mules 
by Leininger at any time, and that the arrangement between 
him and Fisher whereby the former was to be the owner of 
them was one which, however valid and effectual between 
them, is incapable of being set up against Fisher's creditor, the 
defendant, under a multitude of decisions, among the more 
recent of which may be cited Lehr v. Brodbeck, 102 Pa. 535 ; 
Barlow v. Fox, 203 id. 114 ; White v. Gunn, 205 id. 229 ; Con- 
struct. Co. V. Lyons, 233 id. 561 ; Shaeffer v. Zech, 14 Atl. 405 ; 
Kendig v. Binkley, 10 Pa. Super. Ct. 463 ; Reyer v. Rice, 36 id. 
178 ; Kimelewski v. Com., 39 id. 308 ; Davies v. Oxenreider, 43 
id. 501 ; Birkle v. Coleman, 50 id. 105. Nor is it doubtful that, 
where the evidence fails to show (and a fortiori where, as here, 
it negatives) delivery to or assumption of control by the 
vendee, the invalidity of the transaction with respect to credi- 
tors of the vendor is to be declared as a matter of law by the 
Court : McCullough v. Willey, 200 Pa. 168, 172 ; Construct. Co. 
V. Lyons, 233 id. 561, 567; Kendig v. Binkley, supra. The con- 
clusion that it must be so declared in this case has, it may • 
be confessed, been reached with hesitation, in obedience to a 
rule of our law which is authoritatively laid down as still in 
force, which is binding upon us, and from the operation of 
which the evidence before us seems to afford no chance of 
escape. The plaintiff has had two opportunities for proving, 
if he could, what is needful to sustain the right he asserts. 
Since he was unable to do so after the legal requisites had 
been pointed out in the opinion heretofore filed, there can be 
no propriety in ordering a third trial. The defendant, upon 
his application for judgment n. o. v., is entitled under the 
Act 22 Apr., 1905, P. L. 286, to the benefit of his request for 
the direction of a verdict in his favor. Concerning the amount 
he is to be allowed, if any, there is no disagreement. 

The rule for a new trial is discharged, the rule for judg- 
ment n. o. v. is made absolute and judgment is directed to be 
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entered accordingly for the defendant and against the plaintiff 
for $406. 



DRUMHISER vs. PENSYL. 

Fraud — KTidencc— Qaestion for Jury. 

1. Where in an action to recover money aUeged to have been 
procured by fraud, the evidence is contradictory, the question is for 
the jury. 

2. The principle that fraud is never presumed, but must be es- 
tablished by direct proof or by circumstances clearly proved sufficient 
to warrant an inference of its existence, must be taken with the rules: 
that where the evidence of fraud is sufficient for submission to the 
jury, its adequacy to prove it is for them; that where the proof of it 
is circumstantial, the issue is to be decided upon the ag-gregate, the 
cumulative eftect of the whole evidence; and that, where in any case 
the conclusion depends upon disputed facts and the probable and 
reasonable inferences from them and must be based upon presump- 
tions of fact to be made by the jury, there is no rule of law which the 
Court can apply to test the accuracy of their finding. 

In the Court of Common Pleas of Berks County. 

No. 26 May Term, 1914. 

Verdict for plaintiff for |750. Rules by defendant for new 
trial and for judgment non obstante veredicto. 

Dumn & Schaeffer and Walter S. Young for defendant and 
rule. 

William Rick contra. 

Opinion by Endlich, P. J., June 26, IM 5.— Plaintiff and de- 
fendant were married in 1900, at the time and thereafter living 
in Northumberland county. In 1904 they separated and de- 
fendant applied for a divorce in the C. P. of that county, which 
was granted early in 1905. In the meanwhile plaintiff had re- 
moved to Harrisburg, and in 1906 he came to Reading. Shortly 
after his arrival here, defendant joined him at the hotel at which 
he was boarding. Thereafter the parties lived together again 
until 1912, defendant acting and representing herself generally 
as plaintiff's wife. It is claimed by plaintiff and there is evi- 
dence from which it may 'be inferred that previously to de- 
fendant's coming here she had informed plaintiff that she had 
withdrawn her proceeding for divorce; and that, until some time 
in 1912, he had no knowledge to the contrary and believed the 
marriage still to be in force. In 1910 he was injured and re- 
ceived various sums of money on account of his injury, aggre- 
gating upwards of |1,600. This money was by him handed over 
to her, as he says to be deposited to his credit, but at least in 
part retained by her or applied to uses of her own. Subse- 
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quently, when, as he says, he discovered the fact that the di- 
vorce had been granted, and the parties had again separated, 
he demanded a return of the money, which defendant refused. 
On the ground of fraud alleged to have been thus deliberately 
practiced upon him by her, this action is brought by plaintift 
to recover the money. The defence and the evidence in sup- 
port of the same are to the effect that as early as 1907 plaintiff 
had full information of the granting of the divorce and that the 
money was given by him to defendant for the purposes to 
which she applied it, or at all events so applied with his knowl- 
edge and assent. The question which of these contentions was 
true in point of fact was manifestly for the jury. The verdict 
was in plaintiff's favor for but part of what he claimed. He is 
not here complaining, and a careful review of the record does 
not show that any wrong has been done to the defendant. If 
by her statements and actions she falsely induced plaintiff to 
believe her still his wife and upon that assumption to part with 
his money to her for a designated purpose, to which it was nor 
applied by her, it is difficult to perceive how the allegation of 
fraud can be negatived or the right of plaintiff to recover on 
the ground of such fraud denied. Certainly it does not lie in 
defendant's mouth to say that, since the plaintiff might, by 
consulting the records of the C. P. of Northumberland count\', 
have ascertained the truth about the divorce proceeding, he is 
estopped from alleging that he was misled by the defendant's 
representations and conduct: see Lake v. Weber, 6 Pa. Super. 
Ct. 42. 

It is, to be sure, contended in defendant's behalf, and has 
been so often said that a citation of authorities is not necessary, 
that fraud is never presumed, but must be established by direct 
proof or by circumstances clearly proved sufficient to warrant 
an inference of its existence. Yet that principle must be taken 
in connection with the rules that where the evidence of fraud 
is sufficient for submission to the jury, its adequacy to prove it is 
for them: Sulkin v. Gilbert, 218 Pa. 255, — that where the proof 
of it is circumstantial, the issue is to be decided upon the aggre- 
gate, the cumulative effect of the Whole evidence; Montgomery 
Web Co. V. Dienelt, 133 id. 585; Candee & Co.'s App., 191 id. 
644; Weil v. Cohn, 4 Pa. Super. Ct. 443, — and that, where in 
any case the conclusion depends upon disputed facts and the 
probable and reasonable inferences from them and must be 
based upon presumptions of fact to be made by the jury, there 
is no rule of law which the Court can apply to test the accuracy 
of their finding: Trust Co. v. R. R. Co., 160 Pa. 590, 600. If 
it is true, as asserted by defendant's counsel at the argument 
of these rules, that the question raised by them is the sufficiency 
of the evidence to sustain a finding of fraud, there seems to 
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be no room for hesitating about the answer. The verdict ap- 
pears to be a discriminating one, amply warranted by the evi- 
dence. 

Nor, it may be noted, was the defendant prejudiced by the 
refusal of her first and second points, which were not read to 
the jury (see Woeckner v. Motor Co., 187 Pa. 206, 208). Drawn 
in the language of the decisions, they asked the Court to 
dharge that fraud is never presumed, etc., and that the pre- 
sumption of innocence requires its proof. As abstract legal 
propositions relating to the results of the proof and what it 
must show, those statements were of course correct. That, 
however, did not in itself entitle them to affirmance: Lloyd v. 
Garter, 17 Pa. 216, 221. Neither did the fact that they were 
taken verf)atiln from decisions of the appellate courts: Com. 
V. McManus, 143 id. 64, 84. A proposition perfectly clear to 
a lawyer may to the laymen composing the jury convey an 
entirely erroneous idea. As applied to the evidence in this 
case, the language of the$e points was considered capable of 
a misleading effect upon the jury by the suggestion of a par- 
ticular method of proof as necessary and absent. The sub- 
stance of them, moreover, in so far as pertinent, was given to 
the jury in the charge, which emphasized the fact that the 
allegation of fraud was the fovmdation of plaintiff's claim, that 
that ''fraud must be proven by the plaintiff in order to recover," 
and that ''fraud cannot be presumed; it must be established by 
proof, or by facts fairly justifying the inference of it." The 
defendant therefore had in this respect all she was entitled to: 
see Kroegher v. McConway, etc. Co., 149 Pa. 444, 456: Carev 
v. Buckley, 192 id, 276, 277. 

We ffnd no legitimate ground for interfering with this 
verdict or with the entry of judgment upon it, and therefore — 
The rules to show cause are discharged. 



BULLOCK and Wife vs. CITY OF READING. 

Municipalities — Negligence — Obstmction on Sidewalk — Notice — ^Bind- 
in^ Instructions. 

1. In aji action against a municipality to recover damages for 
personal injuries sustained by plaintiff by falling over a curbstone lying 
across the sidewalk, the Court properly directed a verdict for the de- 
fendant where the evidence failed to show how or when the stone got 
on the pavement and that the defendant had either actual or con- 
structive notice of the obstruction. 

Municipality — Negligence — Independent Contractor — ^Pern^t. 

2. A municipality Is not liable for the consequences of the wrong- 
ful act or omission of one not standing in a subordinate relation to it, 
although the municipality, through its ofUcers, exercise a general 
supervision and direction respecting the work or operations in progress. 
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S. A municipality is not liable for the neglisrent conduct of work 
upon its streets by property owners acting under its license either 
directly or through a contractor. 

In the Court of Common Pleas of Berks County. 

No. 99 January Term, 1914. 

Verdict directed for defendant. Rule by plaintiff for new 
trial. 

William Kerper Stevens for plaintiff and rule. 

Wellington M. Bertolet, City Solicitor, for defendant. 

Opinioii by Endlich, P. J.^ June 26, 1915.— The plaintiffs' 
declaration avers that, on or about Aug. 25, 1913, the defend- 
ant allowed a portion of the sidewalk of one of its streets to be 
obstructed by a curbstone placed and during the night time lying 
thereon without lights calling attention to it, and that Mrs. 
Bullock, attempting with due care to pass over the sidewalk, 
fell over the stone and severely injured herself. At the trial 
Mrs. Bullock testified that on the evening of the day mentioned, 
after 9 o'clock, on her way, together with two other persons, 
down the street in question, after passing a designated alley, 
she "stumbled and fell over a big stone" in front of a certain 
property. That is to say, it "seemed to be stones" to her, she 
"felt it was something hard," but she "couldn't see." The side- 
walk is 13 feet wide and to the width of 7 feet from the curb 
towards the building line is paved with brick, the space be- 
tween the brick pavement and the fence or building line being 
unpaved. Mrs. Bullock says that she was walking on the paved 
portion of the sidewalk, and that what seemed to her to be a 
stone or stones, i. e., what she fell over, was lying about the 
middle of the paved portion, where it was at the time dark. Her 
daughter, who was coming on behind her, says her mother fell 
over an "awfully large stone," lying one end near the fence and 
the other partly across the brick pavement. She says it was 
"awfully dark," but going close to the stone and leaning down 
to look at it, she saw it was a curbstone. She adds that there 
were no red lights and the street light threw no light upon the 
spot. The other party who was with and also behind Mrs. Bul- 
lock tells about the same story. The husband, from an inspec- 
tion made shortly after the accident, testifies that a curbstone 
was lying diagonally across the pavement, with one end near 
the building line, and that there was no light upon it. It ap- 
pears that on June 11, 1913, the city had adopted an ordinance 
for the paving of the street in that neighborhood, and had sub- 
sequently notified property owners to put in new curbs. Pur- 
suant to this notice, property owners, including the owner of 
the property in front of which the accident occurred, had em- 
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ployed one John W. Henry as an independent contractor to take 
out and reset the curbs. Under a city permit obtained by him 
to use the streets for this purpose, he at this point had taken 
out the curbs, laid them in the gutter along the street and re- 
. moved the dirt. No work was being done by the city in the 
street in front of the property referred to. That property was 
occupied by an association, or club, known as the Haymakers. 
On Aug. 20, 1913, they were notified by the city to remove the 
curbs from the street; and on the evening of Aug. 25, beginning 
at about 9:30 o'clock, members of that organization carried the 
cui^bs from the street across the pavement to the building line 
and there piled them against the fence. ' Their testimony is over- 
whelmingly to t'he effect that at no time during that evening was 
there any curbstone or obstruction upon the paved portion of 
the sidewalk, that the street light was burning, and that there 
was ample illumination from it. 

At the conclusion of the evidence a verdict was directed for 
the defendant, and thereupon this rule entered. The question 
now is whether there is any room for an inference of liability on 
the part of the city. A very careful examination of the record, 
in the light of all that has been advanced at the argument of this 
rule, has led to the conclusion that that question must be an- 
swered in the negative. 

It is, of course, no part of defendant's duty to explain how 
the accident to Mrs. Btillock occurred: Stearns v. Spinning Co., 
184 Pa. 519, 523; Baran v. Iron Co., 202 id. 274, 286. It was for 
plaintiffs to do that, and in doing so to make out a case conform- 
ing to the averments of the declaration. They can recover only 
upon such a showing: Rodell v. Adams, 231 Pa. 284; Windish 
V. Gas Co., 248 id. 236; Clark v. Lindsay, 7 Pa. Super. Ct. 43; 
Hennessy v. Anstock, 19 id. 644. The testimony of Mrs. Bul- 
lock herself would hardly meet this requirement. Conceding, 
however, that it may be aided by that of her witnesses, their 
statement as to t'he presence of a curbstone on the brick pave- 
ment is so weightily and effectually contradicted by the deposi- 
tions of the contractor and the members of the Haymakers* 
Association that perhaps it ought to be treated as conclusively 
overcome, under the rule laid down in Newhard v. R. R. Co., 
153 Pa. 417, 420, and approved and applied in Landis v. Curtis 
& Jones Co., 224 id. 400, 403; Anspach v. Ry Co., 225 id. 528, 
532. If so, the cause of the accident, referable to a variety of 
possibilities, would be left entirely to conjecture. But alto- 
gether aside from any consideration of this kind, there seem 
to be other insuperable difficulties in the way of plaintiffs' re- 
covery. If there was a curbstone lying partly across the brick 
pavement, — how did it get there? When did it get there? 
What responsibility for its being there has been brought home 
to the defendant? The declaration does not aver that the citv 
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or any one acting for or under it put it there. It avers that 
the city "allowed" it to be there, thereby implying that some 
other party may have put it there and that the city assented, 
or by reason of knowledge it had or ought to have had, must 
be deemed to have assented to its continuing there. In the ab- 
sence of any proof of direct authorization of the alleged ob- 
struction, the establishment of this proposition, essential to 
plaintiffs' case, involves proof of something from which notice, 
actual or constructive, of its existence to the city may reasonably 
be inferred. The need of such proof in order to hold the munic- 
ipality and t^he imposition of the burden of furnishing it upon 
the plaintiff are so thoroughly settled in this State that it is 
enough to mention Lohr v. Philipsburg, 156 Pa. 246,249 ;Dun- 
can V. Philadelphia, 173 id. 550, 554; Mills v. Philadelphia, 187 
id. 287, 2S8; Rogers v. Williamsport, 199 id. 450, 453; Hib- 
berd v. Philadelphia, 245 id. 265, 267; Hopkins v. Williamsport, 
25 Pa. Super. Ct. 498, 503; Brader v. Lehman Tp. 34 id. 125, 
127; Ankenbrand v. Philadelphia, 52 id. 581, 584. It is well 
understood, and indeed expressly recognized in several of the 
cases just cited and many others, that the requisite notice may 
be inferred from the length of time during which an obstruction 
is shown to have existed. But there is no such showing here. 
We have nothing whatever to indicate the presence of a curb- 
stone on the pavement prior to the very moment of the acci- 
dent. That the taking up of the curbs was in the hands of a 
contractor wholly unconnected with and independent of the city, 
is an undisputed fact and must be conceded. Equally clear is 
it that the occupants of the property, in disposing of the curbs 
taken out, were not acting for the city. There can be no find- 
ing of a fact by the jury without evidence to sustain it: Egbert 
v. Payne, 99 Pa. 239, 242, — and there can be no presumption 
contrary to the evidence: Hays v. Hays, 6 id. 368, 370. If in 
the face of these principles, both of which are here applicable, 
it be assumed that a curbstone may, by the contractor or by 
the Haymakers, have been improperly placed upon the pave- 
ment, it is to be remembered that, ia this State, at least since 
Painter v. Pittsburgh, 46 Pa. 213, followed in a multitude of 
cases, a municipality is not liable for the consequences of the 
wrongful act or omission of one not standing in a subordinate 
relation to it, as servant or agent, although, as in Ginther v. 
Yorkville, 3 Pa. Super. Ct. 403, the municipality, through its of- 
ficers, exercise a general supervision and direction respecting 
the work or operations in progress. 

It is contended, however, on behalf of the plaintiffs that 
the element of constructive notice to the city is present in this 
case because it required the work of removing the curbs to 
be done and granted the contractor a permit for that purpose; 
it being insisted that these circumstances imposed upon the city 
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the duty of supervision and avoidance of danger lipbn the p^v^^ 
inent ahd visited it vJ^ith knowledge of ^hy wr6ngful obstrut^ 
tioti. It tnay be said right here that. ho sttppott for this don- 
tention is found either, in Burger v. Philadelphia, 196 •Pa. 41, 6t 
in Rowland vs. Philadelp^iia, 202! id. SO. In the fot-iher cise tlfe 
accident resulted from faulty refilling of a trench by a cOntrs^ctor, 
who^e work V^as to be done in the presence of the city's inspec- 
tor and under itk absolute control and direction. It was held 
that under this "exceptional" contract and supervision the city 
was chargeable with notice of the defect. The decision (at p. 
46) expressly mentions Painter v. Pittsburgh, supra, and the 
line of decisions following it, as undisturbed. In the other case 
the obstruction, that caused the plaintiff's injury consisted of a 
stake set by the city surveyor himself, which the contractor, by 
his contract with the city, was forbidden to remove until au- 
thorized by the city. The Court says, at p. 53, *^no pi'oof of 
notice t6 the city as to the existence of the stake \isfas iiec^^- 
sary," but adds, "Had it been, placed and retained in its position 
by third parties, a different question would arise." Boucher v. 
New Haven, 40 Conn. 456, read most favorably to the plain- 
tiff's position, may possibly be understood as holding that, 
where a municipality leaves to property owners the business of 
cbnstrud:ing a sidewalk, it is charged with the duty of seeing 
that they do it in a safe and lawful manner and affected with 
notice of their, failure in this respect in case it; neglects to per- 
form that duty and thus remains in wilful ignorance of the real 
condition of things. But if the proven facts of the present case 
brought it within the terms of that decision, (which they do not), 
its doctrine' could not be accepted as controlling because op- 
posed to tliat of our law as laid down in Borough v. Simmon'C', 
112 Pa. S84,' where it was held that a municipality is not liable 
for the negligent conduct of work upon its streets by property 
owners acting; utider , its license either directly or through a 
coritractor. The authority, mainly relied upon, by plaiintiff^s' 
counsel is Disfrjct of Columbia v. Woodbury, 136 U. S. 450, ati 
action against the District for an injury sustained in corise-^ 
iquence of an obstructidn in a street placed there by a private 
party making improvements under a permit by the District. 
Mr. Justice.Hai*lan, at p. 464, says, "If a permit is granted * * * 
the fact i^ notice to the authorities that the Work is in progress, 
knii'thdn! they are clidr^fed with, the duty of seeing that it ii 
properly conducted." . 

' It IS needless to, discuss the featui;es of the case which maV 
be regarded >s differeritiatihg it from the pne now under 'c6i{* 
sideration. It is enough to point out that the rule above laid 
d6wn is not the law of Pennsylvania. |rt priuciple it is Opposed 
tb Borough V. SimUions, supra; and in Leyenijje v. Lahcafeliet^; 
!?15 I^a. 576, it was distinctly held that, where an independent 
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contractor employed by a property owner makes an excavation 
in the street under a permit from the municipality, and a person 
is injured by reason of the negligent character of the work, 
the municipality is not liable. 

From what has been said it would seem to follow very 
clearly that in this case and under the law of this State there has 
not been shown any right in plaintiffs to recover against the 
defendant, and therefore, — The rule to show cause is discharged. 



FIRST NATIONAL BANK OF CAMPAIGN, ILL., vs. 
C. W. EDWARDS. ' 

Promissory Notes — ^Affidavit of Defence^— Forbearance— Judgment. 

In an action upon a promissory note an affidavit of defence by the 
maker which avers an agreement for forbearance without considera- 
tion is insufficient to prevent summary judgment. 

In the Court of Common Pleas of Berks County. 

No. 148 August Term, 1914. 

Rule by plaintiff for judgment for want of a sufficient 
affidavits of defence. 

William Kerper Stevens, for plaintiff and rule. 

William J. Young, for defendant. 

Opinion by Wagner, J., July 6, 1915. — Suit was brought by 
the plaintiff against the defendant upon a protected check for 
$87.87, dated April 13th, 1914, and upon four promissory notes 
of same date due respectively one, two, three and four months 
after date, for $200 each, given by defendant to plaintiff. 

The affidavit of defence avers that the defendant had pur- 
chased several player pianos from W. A. Johnson Piano Com- 
pany ; that in payment of these he gave to the Piano Company- 
certain promissory notes; that these notes were sold by the 
Piano Company to plaintiff for value; that subsequent to the 
purchase of these notes plaintiff sent its agent to defendant 
and suggested to him that he take up the notes given by de- 
fendant to the Piano Company and in place deliver his notes 
payable to the order of the plaintiff; that plaintiff agreed with 
defendant that if he would deliver his notes as aforesaid 
plaintiff would take and hold them upon the terms upon which 
they were held by the Piano Company, to wit : That the notes 
were to be renewed from time to time until the proceeds in 
coin received by defendant from the piano players leased by 
him to others ^ould be sufficient to pay said notes, and that 
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this was the inducing cause which moved him to deliver the 
notes in suit. Plaintiff asks for judgment for want of sufficient 
affidavit of defence upon the ground that even if such agree- 
ment was entered into it was nudum pactum and therefore 
void. 

The affidavit does not allege that the plaintiff when it re- 
ceived for value the original notes that defendant gave to the 
Piano Company knew anything of the alleged agreement as to 
the payment of the notes. The plaintiff therefore held the 
original notes not subject to any agreement that may have 
existed between this defendant and the Piano Company. Suit 
could, therefore, have been brought at the time these notes in 
suit Were given upon the original notes against the defendant 
had plaintiff so desired. Instead, however, it sent on its agent, 
according to the affidavit of defence, and agreed to take de- 
fendant's check and new notes for the sum total of the notes 
held by it against him. No new consideration passed from 
the defendant to this plaintiff. Defendant, however, procured 
a forbearance of suit for one month on |200 indebtedness; 
for two months on $200 ; for three months on $200, and for four 
months on $200. That is, the only consideration for these new 
notes- was the defendant's indebtedness and plaintiff's forbear- 
ance. When, therefore, defendant alleges an agreement for 
further forbearance he alleges an agreement founded upon no 
consideration. This case is similar to Miller v. Hawman Bros., 
2 Berks Co. L. J. 341, where President Judge Endlich fully 
considered this question. 

Judgment is ordered to be entered in this case for $945.57, 
being total amount of check, protest fees, principal and interest 
to date; that is — 

Rule for judgment is made absolute. 



BALTIMORE FERTILIZER COMPANY, INC., vs. F. K. 
WALT, JR., and AMANDA WALT, Trading as FARM- 
ERS' UNITED BONE FERTILIZER COMPANY. 

Judgments — ^Rulc to Open — Kntry of Judgment Without Authority. 

In an action in assumpsit agrainst A. and B., trading as partners, 
B. filed an affidavit averring that she, a married woman, had signed 
the contract upon which suit was brought at the instance, request and 
with full knowledge of the plaintiff as surety and guarantee for A., and 
not as a partner. "Wlhen the case was called for trial it was con- 
tinued because of B.'s illness. Later, without notice to or authori^ 
from B., A. agreed to the entry of judgment against himself and B. 
for ^2000 in settlement. On a rule by B. to open judgment the plain- 
tiff did not deny that A. had agreed to the entry of the judgment 
without B.'s authority. Rule absolute. 
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In the Court of Common Pleas of Berks County. 

No. 45 February Term, 1914. 

Rule by Amanda Walt, one of the defendants, to open 
judgment. 

William Kerper Stevens and W. B. Bechtel for Amanda 
Ws-h, one of the defendants, and rule. 

E. Carroll Schaeffer and C. H. Ruhl, for plaintiff. 

Opinion by Wagner, J., July 6, 1915. — ^Amanda Walt, one 
of defendants, has filed her petition to have the judgment 
entered against her in this case opened. She allies, inter alia, 
that the summons and a copy of plaintiff's statement and de- 
mand were served upon the defendants ; that in her affidavit of 
defence she denied that she was a partner with F. K. Walt, 
Jr., averring that she, a married woman, had signed the con- 
tract upon which suit was brought at the instance, request and 
with the full knowledge of the plaintiff as surety and guarantee 
for F. K. Walt, Jr., her son, and not as partner with him. She 
avers that at the time when the action was to come up for triztl. 
May 12th, 1914, she was unable to appear in court on account 
of illness ; that a certificate to that effect was furnished by her 
physician and presented to the Court as a reason for the con- 
tinuance of the case; that without her knbwledge, consent, 
authority or direction, a judgment of $2,000 was entered in 
open court against her by agreement of one of the defendants, 
the said F. K. Walt, Jr., for the purpose, as she was informed, 
of settling the aforesaid action, and that she just recently dis- 
covered that said judgment had been so entered. 

The answer does not deny the allegation in the petition 
that the judgment was entered in open court against her by 
agreement of one of the parties, F. K. Walt, jr.,' or the further 
allegation that she never authorized, empowered or directed F. 
K. Walt, Jr., to confess or permit the judgment to be entered 
against her. It sets forth that the case was not continued on 
said date, and that the plaintiff by its attorneys entered into 
negotiations with H. Robert Mays, attorney for the defendants, 
for the purpose of affecting a settlement; that said negotia- 
tions resulted in an agreement with H. Robert Mays, Esq., to 
the effect that defendants were to pay presently |300, which 
sum was paid, and in addition thereto confess judgment for 
$2^000 and stay of execution, and that subsecjuently, in ac- 
cprdance with that agreement counsel appeared in court and 
judgment .was entered of record. 

The record sustains the contention of the petitioner in that 
it shows that the case was continued on May 12th, 1914, and 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 293 

that subsequent to the continuance, on the same date, judg- 
ment was entered in pursuance of a written agreement filed in 
this case at 3 p. m. This agreement is not one between counsel 
for the parties, but between the plaintiff and F. K. Walt, Jr. 
No evidence whatever has been submitted to show that Walt 
was in any manner authorized to execute this agreement on 
behalf of Amanda Walt, the other defendant. F. K. Walt, Jr., 
admits that he had no such authority. This petitioner in her 
depositions states that she never authorized Walt to agree to 
entry of judgment and did not know that it had been entered 
until shortly before September 14:th, 1914. H. Robert Mays, 
defendants' attorney, never communicated with Mrs. Walt and 
consequently has no personal knowledge on this subject. We 
are of the opinion that the evidence establishes the fact alleged 
in the petition that the written agreement to enter judgment 
executed by F. K. Walt, Jr., and upon which judgment was 
entered also against Amanda Walt, was not authorized by her. 
As already stated, the answer does not deny the allegation that 
judgment was entered by agreement of the other defendant, 
without petitioner's authority, and therefore this fact, apart 
from the evidence, must be taken to be confessed. In Hunter 
V. Mahoney, 148 Pa. St. 232, on page 233, we have : "This is an 
equitable proceeding, as we have repeatedly said. . * The 
facts alleged in the defendant's petition, if true, were sufficient 
to justify the action of the court. No answer was filed by the 
plaintiff to this petition. The plaintiff's allegations, therefore, 
stood confessed, and this alone would have justified the court 
below in opening the judgment." See also Heiss v. Banister, 
176 Pa. St. 337, 339. 

It is clear that F. K. Walt, Jr., could not agree to entry of 
judgment against this petitioner, the other defendant, without 
first having been authorized by her to do so. We consider 
that upon the evidence and pleadings in this case the judgment 
should be opened. 

Rule made absolute. 
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In re LANCE LUMBER COMPANY, Bankrupt. 

CorporaUons— Power of PlresideBat. 

The 'president, and in his albeence, the vice-president of a cor- 
poration, is vested with power to transact ordinary corporate business, 
which includes the settlement of debts due. 
Bankruptcy — ^Preference— Proof. 

In order to avoid a preference a trustee in (bankruptcy must show 
that the claimant had knowledge of such facts as to induce a /belief of 
the bankrupt's insolvency, thiis inducingr in 'him. reasonable cause to 
believe that the payment would give him more than all othel" creditors 
in (his class coiJd expect to receive. 

In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy No. 4666. 

Referee's opinion and order on claim of Whiting Lumber 
Company. 

Joseph R. Dickinson for trustee. 

Randolph Stauffer for claimant. 

Opinion by Bertolet, Referee, September 22, 1914. — The 
claimant, the Whiting Lumber Company, claims the sum of 
$716.73, paid to the trustee by the Hammett Fire Proofing 
Company, alleging that the account so paid had been assigned 
before the adjudication as security for its claim. The trustee 
resists the claim on the grounds that the assignment was made 
without authority, and even though properly made, cannot he 
taken advantage of by claimant for the reason that, in view of 
the alleged insolvency of the bankrupt at the time, such a 
course would effect a preference. The only questions here 
are whether the person who assigned the Hammett account 
had the right to do so, and granting that, whether it was a 
preference. 

The facts are that on Dec. 13, 1912, the bankrupt owed 
the claimant for lumber sold September 2d and 9th, and for 
cash loaned Dec. 3, 1912, $1,652.87 (reduced by a payment on 
account and made the next day of $229.42, to $1,423.45). On 
that day claimant's agent called at the bankrupt's office to 
demand payment or security. He found George F. Lance, 3d, 
vice-president and assistant general manager, in charge and 
made this demand. Payment was not forthcoming owing^ to 
lack of funds, and instead Lance gave claimant the following 
paper : 

12-13-12. 
Whiting Lumber Company, 

Philadelphia, Pa. 

Gentlemen — If by Jan. 2, 1913, our account with you, 
amounting to $1,023.45 (This amount does not include pro- 
ceeds of a check for $400.00, sent bankrupt by claimant — ^Ref- 
eree's Note), is not in satisfactory shape, we hereby authorize 
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the Hammett Fire Proofing Company to turn their account 
with us, as per statement attached, to you for collection. 

LANCE LUMBER CO., Inc., 

Per Geo. F. Lance, 3d. 

Annexed to this paper is a copy from the bankrupt's books 
of the latter's account with Hammett Fire Proofing Company, 
showing a balance due the bankrupt as of Dec. 1, 1912, of 
$771.17 (on which $54.44 was paid December 19th), and at the 
foot of the copy appear these words : 

"We hereby assign that portion of the above account of 
sufficient amount to secure our account due Whiting Lumber 
Company. LANCE LUMBER CO., 

Per Geo. F. Lance, 3d." 

These documents were then handed to claimant's agent. 

The agent, Mr. DeBordenave, says, and I think it can 
fairly be found as a fact, that a few days later he saw the 
Hammett Company at Washington , D. C., and notified them 
of the assignment, asking that they pay the account to no one 
until the proper court should instruct them to whom payment 
should be made. At any rate, on December 19th, the Hammett 
Company was aware of the fact that an assignment had been 
made, as appears by a letter written under said date to the 
claimant. A somewhat similar letter was written by the Ham- 
mett Company to claimant, under date of Jan. 3, 1913. 

Prior to the date of the Jan. 2, 1913, letter, viz., on Dec. 
31, 1912, the bankrupt made an assignment for the benefit of 
creditors. This was followed by an adjudication in bank- 
ruptcy, on Jan. 21, 1913, and the appointment of a trustee 
shortly thereafter, to whom the Hammett Company paid their 
account, with the understanding, as I take it, that claimant's 
right to the money should be submitted to the bankruptcy 
court. 

The position of George F. Lance, 3d, as an ofHcer of the 
bankrupt corporation, is shown by the minute book and the 
by-laws. On Feb. 8, 1911, the directors chose him vice-presi- 
dent for the ensuing year. No further meetings of any kind 
are recorded in the minute book until a special directors' meet- 
ing was held Dec. 31, 1912, authorizing an assignment for 
benefit of creditors. Article 7, Section 1, of the By-Laws, 
found in the beginning of the minute book, provided that 
officers shall serve for one year or until the next election. 
Section 2 gives the president the "general powers and duties 
of supervision and management usually ve^s'ted in the office of 
a president of a corporz^tion,'* and Section 3, of the same article, 
reads: "The vice-president shall, in the absence or incapacity 
of the president, perform the duties pf that officer, unless the 
board shall otherwise determine." 

Commenting upon the facts, as so far found, I think it was 
quite within the powers of George F. Lance, 3d, other things 
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being equal, to either pay or secure payment of the claimant's 
account (In re Wolf Co. 164 Fed. 449; Affirmed Sharpe vs. Al- 
lender, 170 Fed. 589). He was vice-president of the company 
and presumably acting in the absence of the presiflent. At any 
rate he represented himself as being in charge. The president, 
and in his absence, the vice-president of a company is vested 
w^ith power to transact the ordinary business of his corpora- 
tion, and the settlement of debts due seems to me to be quite 
the usual and ordinary daily run of affairs in the business of a 
company. 

There is some evidence on the subject of notice to the 
Hammett Fire Proofing Company, whose debt to the bankrupt 
was assigned. I cannot see what difference it makes whether 
notice was or was not given. As concerns the assignor and 
the assignee, the transaction is binding, even if kept secret by 
them. The only purpose served by notice to the other person 
interested, in this case the Hammett Company, was to bind 
the latter to make payment to the assignee and to no other, on 
pain of requiring him to pay a second time. This element is 
not in the case. There is no question of asking the Hammett 
Company to pay its debt again. The trustee has the money, 
and we here have only to decide whether he holds it impressed 
with a trust in favor of the claimant. 

This brings us to a consideration of the trustee's second 
objection, viz., that claimant obtained a preference when he 
secured an assignment of the account from the bankrupt. On 
this subject I had occasion to express my views of the law in 
In Re Reading Hat Mfg. Co 6 Berks Co. L. J. 281, where,, 
quoting from page 282, I said : 

"It is conceded that since the amendment of 1910 to Sec- 
tion 60 of the Act of Congress, relating to preferences obtained 
within four months, before the filing of the petition, the proof 
is now to be directed to the effect of the transfer rather than 
the intent of the debtor in making it and if the creditor knows 
or has reasonable cause to believe that the debtor is insolvent 
and his debt will be satisfied in whole or in part by the transfer 
to the exclusion of any of the other creditors of the same class, 
it is a preference regardless of the intent of the debtor. (Col- 
lier on Bankruptcy, 9th Ed. p. 815)." 

In order to sustain his objection the burden is on the 
trustee to show that on Dec. 13, 1912, the Whiting Company 
had reasonable cause to believe that the company was insol- 
vent and that the payment would effect a preference to him 
over other creditors of the same class. "While proof of be- 
lief on the part of the creditor in the insolvency of his debtor 
is not now necessary, the element of insolvency must appear 
for it will be impossible to show that there is reasonable 
cause to believe that a preference will be effected by the trans- 
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action unless it is shown that the person receiving it has rea- 
sonable cause to believe that the debtor is insolvent/' (Collier 
on Bankruptcy, 9th Ed. p. 818-19). The two logically go to- 
gether, the latter being a sequence to the former. The creditor 
must have knowledge of such facts as to induce a reasonable 
belief of his debtor's insolvency, as a result of which, reason- 
able cause to believe that the payment of money, transfer of 
property, etc., will effect a preference, i. e., give him more than 
other creditors in his class would receive, would necessarily 
follow. Actual knowledge is not required but only such sur- 
rounding circumstances as would lead an ordinary prudent 
business man to conclude that the transaction would result in 
a preference. (See cases cited in Note 164, Collier on Bank- 
ruptcy, supra, p. 815). The creditor must have more than rea- 
sonable cause to guess or suspect, in order to be convicted of 
having received a preference. He must have reasonable cause 
to believe that the payment would effect a preference. (Forbes 
vs. Howe, 102 Alass. 427; Kimmerle vs. Farr, 26 Am B. R. 
818; Powell vs. Bank, 178 Fed. 609) and there must be sub- 
stantial evidence of reasonable grounds for such belief (Sparks 
vs. Marsch, 177 Fed. 739; Tumlin vs. Bryan, 165 Fed. 166)." 

Did the claimant have reasonable cause to believe that the 
assignments of the bankrupt's account against the Hammett 
Company would effect a preference within the meaning of the 
law, as I conceive it to be? Turning to the t6Stimony we find 
on page 7, January 28th, 1914, notes, claimant's agent says: 

"We knew by mercantile agencies' advices they were 
weak, but we knew that for some time, and we had a limited 
amount we put on this account. Previous to this the payments 
had been made to our satisfaction." 

"On the morning of Dec. 13, 1912, on my arrival in Read- 
ing, I saw the cashier of the Commercial Trust Company, the 
bank at which the note in question fell due. In order that we 
would not act hasty before seeing the Lance Lumber Company 
in connection with the payment of this account,! discussed the 
Lance Lumber Company very thoroughly with this pentle- 
man, who told me that it was a known fact that they had been 
weak for some time, but he believed at that time they were 
stronger than they had been for several years, as they had 
recently gotten some one to put in some additional capital and 
he thoug'ht they were or would pull out all right. On the 
strength of this, which I considered vital information, I was 
more lenient in dealing with the Lance Lumber Company than 
I would have been otherwise on that Hay." 

That the bankrupt was insolvent on Dec. 13, 1912, is 
hardly to be disputed. Its schedules filed Feb. 10, 1913, show 
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debts $31,334.18 and assets $21,083.46. The inventory filed 
Feb. 12, 1913, shows assets valued at $18,506.67. The testi- 
mony of Robert W. Lance, on pages 6, 7, and 8 of March 13, 
1913, notes, indicates that the ability of the company around 
Dec. 1, 1912, to pay its debts depended on its ability to sell out 
at a considerable advance over the net value of the assets, or 
to obtain new capital. But the mere fact of insolvency is not 
enough to avoid the preference alleged to have been received 
by the claimant. The trustee must show that claimant had 
knowledge of such facts as to induce a belief of the bankrupt's 
insolvency, thus inducing in him reasonable cause to believe 
that the assignment of the Hammett account would give him 
more than all other creditors in his class could expect to 
receive. 

An analysis of the testimony shows that prior to the as- 
signment of the account there was but one fact known to 
claimant which could put him on inquiry as to the bankrupt's 
financial condition, and that was advice from mercantile agen- 
cies that the bankrupt was "weak," and this impression must 
have been strongly counteracted by the information obtained 
from the Commercial Trust Company, that while the bankrupt 
was known to be weak for some time, it had recently gotten 
some one to put in additional capital, and that the bankrupt 
company was then stronger than it had been for some years. 
Whether true or not, this information was, as claimant's agent 
says, of "vital" importance, coming as it did from a bank which 
had been doing the company's banking business. 

A case very similar to the one under consideration (In Re 
Wolf Co., 21 A. B. R. 73; 164 Fed. Rep. affirtned sub. nom. 
Sharpes vs. Allender, Cir. Ct. of App., 3d Cir., 22 A. B. R. 431 ; 
170 Fed. Rep, 589), arose in the middle District of Penna. 
The facts coming to the notice of the creditor who received 
an assignment of a book account, tending to put him on in- 
quiry, were much stronger than those in our case. Neverthe- 
less, the District Court, and the Circuit Court of Appeals both 
held that the creditor had not received a preference. Another 
case bearing on the subject is Re Neill-Pinrknev-Maxwell Co. 
(D. C. P.) 22 A. B. R. 401, 170 Fed. Rep. 481, where the facts 
went beyond those in the present case, but the court refused to 
hold that the creditor had received a preference. 

Under the circumstances and the law, I am of the opinion 
that claimant is entitled to the money in the trustee's hands, 
received by him from the Hammett Fire Proofin<^ Company, 
and he is accordingly directed to pay same, viz., $7716.73 to the 
claimant. 
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In re READING HAT MANUFACTURING COMPANY, 

Bankrupt. 

Bankruptcy — Sale of Real Estate Dischargecl of liiens. 

An order of sale in Ibankruptcy discharged of liens discharges only 
those named in the petition or the order, or named in the petition and 
referred to in the order, and then only on a showing of personal notice 
to the holders of the encum'brances to be discharged. Tho^e not named 
and notified remain a lien on the property and the purchaser takes it 
subject thereto. 

In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy No. 4982. 

Referee's opinion on petition of Lazar Jacobsohn. 

John B. Stevens and A. H. Schmehl for Lazar Jacobsohn, 
petitioner. 

Bertram D. Rearick for trustee. 

Opinion by Bertolet, Referee, October 22, 1914. — Lazar 
Jacobsohn, petitioner, asks for an order on the trustee directing 
him to repay $130.44, demanded by the trustee in addition to 
the purchase-money for the bankrupt's real estate. The money 
represented seven-twelfths of the taxes for the current year. 
The petitioner asserts that the property was sold discharged of 
liens, including taxes, that therefore he had nothing to do with 
payment of liens, taxes, etc., and that holders of such claims 
must look to the fund. If this theory is correct he should not 
have been required by the trustee to pay the amount in dispute 
and has a right to demand its return. The trustee, on the con- 
trary, alleges that the order of sale discharged only liens 
named in the petition, to wit, a mortgage of $8,000.00 reduced 
to $7,750.00 and a claim for water rates, and if this is so, he 
argues that the purchaser took title subject to all other 
charges. 

There is considerable testimony showing the proceedings 
in court and transactions at the trustee's office by which a sale 
to one Seamon Sylvester of the personalty of the bankrupt for 
$6,500.00 was brought about conditioned on his guaranteeing 
to bid at least $7,000.00 for the real estate when offered for 
sale. There is also testimony showing relations between Syl- 
vester and the petitioner. None of this testimony is relevant 
to the issue before me. All that Sylvester did was pay a cer- 
tain sum for the personalty and bind himself under a forfeit 
of $1,000,000 to offer a certain other sum for the real estate. 
At the sale of the latter the petitioner appeared and bid 
$7,200.00, thus absolving Sylvester from his contract. Whether 
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they were working together or separately does not concern us. 
We begin with the trustee^s petition for an order of sale of the 
real estate and are only interested in the order made there- 
under, how it was executed and the legal results. 

Turning to the petition we find named as liens therein 
the mortgage and water rent herein referred to and no more. 
The order of sale directs that the property be sold "free and 
discharged from all liens and encumbrances on said real 
estate referred to in the foregoing petition." Under this order 
the property was sold and the sale to the petitioner for 
$7,200.00 was confirmed. The order of confirmation, it is true, 
says that the sale "free and discharged of all liens and en- 
cumbrances" be approved. But this language obviously cannot 
alter the terms of the order under which the property was sold. 
The former was the basis of dealings between the trustee and 
purchasers and a confirtnation phrased in broader terms than 
the order of sale was, if anything, improvident, and could not 
alter that which was the foundation of the whole proceeding. 

What then is the eflfect of the order of sale as entered? 
It has been hitherto my view, fortified by cases like Re Saxton 
Furnace Co., 136 Fed. 697, and Platteville F. & M. Co., 147 
Fed. 828, that an order of sale discharged of liens discharges 
only those named in the petition or the order, or named in the 
petition and referred to in the order, and then only on a show- 
ing of personal notice to the holders of the encumbrances to be 
discharged. Those not named and notified remain a lien on 
the property and the purchaser takes it subject thereto. The 
case of Re Gerry, 112 Fed. 957, is in point, where a purchaser 
of real estate under an order which did not discharge encum- 
brances, was denied the repayment to him out of the estate of 
taxes he was required to settle, the Court, McPherson, J., 
saying : 

"If, therefore, as I think, the purchaser agreed to take 
the land subject to all the liens, he should be held to his con- 
tract. Section 64 of the Bankrupt Act, making it the duty 
of the trustee to pay all taxes legally due and owing by the 
bankrupt, did not prevent the purchaser (as between himself 
and the trustee) from taking this duty upon his own shoulders. 
Neither, in view of his agreement to pay the liens, is he in any 
position to insist that the liens were discharged by the sale and 
could have been claimed by the lien holders out of the fund. 
This may, or may not, be correct. In the present controversy 
between the purchaser and the trustee, what concerns the 
court is their contract; and, having determined that the pur- 
chaser agreed to pay these liens, he cannot escape the obliga- 
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tion of his contract by urging that the lien holders might have 
insisted, but did not insist, upon payment out of the fund." 

On the whole case 1 am of the opinion that this petitioner 
bought the real estate subject to tax claims and other liens on 
it not specified for discharge in the petition and order of sale, 
and he could either pay the taxes himself or give the trustee 
the money to do so. In this instance he chose the latter course, 
and doubtless the trustee has applied the money to its intended 
use. Of course, if the trustee should decline to so use Jacob- 
sohn's money, he will be entitled to re-imbursement out of the 
estate. 

The petition is dismissed. 



In re ALABAMA COAL, MINERAL AND LUMBER ' 
COMPANY, Bankrupt. 

Bankruptcy — Jurisdiction — ^Elquity. 

1. Th bankruptcy court, including the referee, ihas jurisdiction to 
enforce against a bankrupt's estate a surrender of leased premises for 
breach of covenants or other reason, or to refuse such relief if in- 
equitable. 

Bankruptcy — Ijease Held by Bankrupt — Trustee's Bight to Assume or 
Reaect>— Failure to Assume— BITect of Banla*uptey on Conditions of 



2., Whilst a trustee in ^bankruptcy has the option to assume or 
reject a lease held by the toanlcrupt, there is neyert'helessf no devolu- 
tion to the trustee 'by operation of law of title to the lease until he has 
done some affirmative act to assume it. 

3. Where a trustee in (bankruptcy does not elect to accept a lease 
held by the bankrupt, it remains the property of the bankrupt, and the 
parties to the lease are left «as they were before the (bankruptcy. 

4. A condition in a lease against assigning or su'bletting is not 
broken by an adjudication in 'bankruptcy. 

In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy No. 5206. 

Referee's opinion on petition of Globe Coal Company. 

Bankhead & Bankhead for Globe Coal Company, peti- 
tioners. 

John B. Stevens for trustee. 

Opinion by Bertolet, Referee, February 11, 1915. — On 
Oct. 31, 1906, Cordova Coal and Improvement Company and 
P. M. Long, executor of B. M. Long, deceased, leased mining 
rights in a tract of land in Alabama to the bankrupt, the 
Alabama Coal, Mineral and Lumber Company, for a period of 
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twenty years, the lessee to pay $437.50 a month as rent and 
seven cents a ton royalty on all coal mined in excess of 6,250 
tons per month. 

The lease provided that the lessees should not assign or 
sublet without the written consent of the lessors, their heirs or 
assigns, and that "this lease shall not pass by operation of law, 
and that any attempt to pass the same without the written con- 
sent of the parties of the first part (lessors) shall operate as a 
forfeiture of the lease at the option of the said parties of the 
first part." 

On May 1st, 1911, the lessors conveyed the lease, with 
their title to the land, to the Globe Coal Company. On August 
7, 1914, the lessee became a bankrupt and on August 29th a 
trustee was appointed. 

On Sept. 14, 1914, the Globe Coal Company filed their 
petition, showing the foregoing facts, and averring, inter alia, 
that the bankrupt had paid no rent from April, 1914; that by 
the adjudication in bankruptcy the lease had been forfeited and 
that said forfeiture was claimed ; and that under the terms of 
the lease the petitioners are entitled to forfeit the lease and 
repossess themselves of the property. 

The relief asked for was an order forfeiting the lease and 
ordering the trustee of the bankrupt to surrender the lease and 
the property to the petitioners. 

The trustee filed answer to the petition, admitting all the 
averments except those saying that the lease had been for- 
feited by the adjudication in bankruptcy. This was denied 
as well as that there had been any passing of or attempt to 
pass the lease by operation of law to him or any other person. 
The trustee denied the petitioners' right to forfeit the lease 
or repossess themselves of the property. He denied that the 
lease had passed by operation of law merely by the adjudica- 
tion in bankruptcy. He also denied the authority or jurisdic- 
tion of the referee, to hear the petition or make any order 
adjudging the lease forfeited or ordering the trustee to deliver 
the lease or the property to the petitioners.. 

As there is a plea to the jurisdiction of the referee to 
entertain the proceedings, the point must be answered first. I 
am of the opinion, following a well-considered authority — In Re 
Larkey, 32 A. B. R. 287, and the cases therein referred to — that 
the bankruptcy court, including, of course, the referee, may 
take cognizance of the merits of the controversy, and pro- 
ceeding upon equitable principles, dispose of the matters in- 
volved, and enforce against the bankrupt's estate a surrender 
of the leased premises for breach of covenants or other reasons, 
or refuse such relief, if inequitable to do so. 
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The petitioners claim that hy the adjudication in bank- 
ruptcy the lease has by operation of law passed to the trustee 
and therefore has by breach of one of its covenants become 
forfeited. In this they are clearly mistaken. In Re Frazin and 
Oppenheim (C. C. A. 2d Cir.) 24 A. B. R. 903, it was held that 
while the trustee has the option to assume or reject a lease 
held by the bankrupt, there is nevertheless no devolution to the 
trustee by operation of law of title to the lease until he has 
done some affirmative act to assume it; and if he does not 
elect to accept the lease, it remains the property of the bank- 
rupt, and the parties are left as they were before the bank- 
ruptcy. This case was followed in Re Scruggs, (D. C. Ala.) 
31 A. B. R. 94, at page 97. To the same effect is Re Sherwood, 
Inc. (C. C. A. 2d Cir.) 31 A. B. R. 769, at page 771. 

Neither is the condition in the lease against assigning or 
sut)lettin^ broken by the adjudication in 'bankruptcy (Galay 
et al. vs. Williams (U. S. Sup. Ct.) 20 A. B. R. 18). 

The trustee has done no affirmative act to assume the 
lease and five months having passed since the adjudication in 
bankruptcy, it is safe to say that the reasonable time within 
which to do so contemplated by the authorities has passed. His 
answer seems in effect to negative any such intention. 

This leaves the lessors and the lessees where they were 
before the bankruptcy proceedings started. The lease is not 
broken and if the bankrupt were in a position to do so, it might 
by payment of the rentals, due keep the lease alive for the 
benefit of its stockholders. On the other hand, the petitioners 
are put to such remedy for the collection of their rent or the 
termination of their contractual relation with the bankrupt as 
may be afforded by the laws of Alabama. They have certainly 
not shown any footing upon which the bankruptcy court can 
rest a decree. The petition is dismissed without prejudice to 
petitioners' right to proceed elsewhere. 



In re LANCE LUMBER COMPANY, Bankrupt. 

Corporations— Authority of Treasurer to Issue Notes Bindtngr tlie €k>r- 
poratioii — ^Fraud — ^Knowledge of Fraud by Drawee. 

1. When notes are issued Ijy the treasurer of a corporation actinsr 
with apparent authority and within the general scope of his powers and 
In the regular course of (business, there is a presumption, an-d anyone 
dealing with him has the right to assume, that the obligation is that 
of the corporation. 

2. 'When, "however, the person with whom he is dealing has 
knowledge, or is put upon inquiry which would lead to knowledge, 
that the officer is acting without authority or in fraud of the rights of 
the corporation, the latter is not bound by what he does. 
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In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy No. 4666. 

Referee's opinion on claim of George F. Lance Company. 

John A. Keppelman for claimant. 

Joseph R. Dickinson for trustee. 

Opinion by Bertolet, Referee, March 5, 1915.— On Jan. 23, 
1909, the George F. Lance Company sold its stock of lumber, 
good will, etc., to J. Cameron Lance for $12,500.00, accepting 
from him in payment four promissory notes dated Feb. 1, 
1909, for $3,000.00, $3,000.00, $3,000.00 and $3,500.00, at three, 
six, nine and twelve months respectively. 

On March 6, 1909, J. Cameron Lance sold the property 
thus purchased by him to the Lance Lumber Company, a 
corporation of the state of Delaware, which had just been char- 
tered, receiving from it for himself and certain of his nominees, 
all the shares of capital stock of said Lance Lumber Company, 
to wit, two hundred and fifty shares of the par value of $100.00. 

J. Cameron Lance became the treasurer of the Lance 
Lumber Company and when the first three notes given by him 
to the Lance Lumber Company fell due he renewed them in 
part by notes of the Lance Lumber Company, signed "Per J, 
Cameron Lance treasurer," at the same time making payments 
on account thereof out of the funds of the Lance Lumber 
Company. The fourth note for $3,500.00, which fell due Feb. 
1, 1910, was several times renewed by J. Cameron Lance in his 
individual name, and finally the balance due thereon, combined 
with a balance due on one of the other notes was renewed by 
him as treasurer in the name of the Lance Lumber Comj-any. 

At a meeting of the stockholders of the Lance Lumber 
Company, held Oct. 1, 1910, the stock then held by J. Cameron 
Lance and his nominees was bought back by the company in 
consideration of an assignment to J. Cameron Lance of book 
accounts aggregating $3,954.18 and cancellation of a debt of 
$407.67, due by him to the company, a total of $4,361.85. 
J. Cameron Lance then resigned his post as secretary and 
treasurer of the company and Robert W. Lance was chosen 
in his stead. The latter thereafter renewed the notes held by 
the George F. Lance Company until the Lance Lumber Com- 
pany was adjudged a bankrupt on Jan. 31, 1913, at which time 
the four notes, by payments on account and consolidations, 
had been reduced to two. One was for $3,816.00 and the other 
for $1,775.00. 
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No corporate action on the part of the Lance Lumber 
Company authorizing the payment or renewal of J. Cameron 
Lance's notes to the George F. Lance Company was ever 
taken, and the Lance Lumber Company at no time assumed 
by proper corporate action the debts of J. Cameron Lance to 
the George F. Lance Company. 

The George F. Lance Company was a Pennsylvania cor- 
poration and distinctly separate and apart from the Lance 
Lumber Company. 

Whether or not the former knew that no corporate action 
had 'been taken by the latter, does not appear from the record, 
but it would seem that they must have had some knowledge 
of the fact, and its legal significance, when, on May 7, 11)10, 
they returned to J. Cameron Lance a renewal of his' $3,500.00 
note, made by him as treasurer of the Lance Lumber Company, 
declining to accept it in place of his personal note. 

Upon these facts the trustee objected to the allowance of 
the claim presented by the George F. Lance Company, "based 
upon the two notes in existence at the time of the bankruptcy, 
alleging that the treasurer of the Lance Lumber Company 
was without authority either in law or under the charter and 
by-laws of the company to make it liable for the debts of J. 
Cameron Lance. 

The claimant company held individual notes and accepted 
corporation notes in renewal, and it must be deemed to have 
known that an officer of a corporation can have no general 
authority to give the notes of the corporation to take up the 
outstanding debts of its members. Special authority would 
. be required to empower him to do so and those persons ven- 
turing to take such notes from him must at their peril ascertain 
that the special authority has been conferred. 

Notes given by the proper officer of the corporation in 
the regular course of business must be deemed given with 
due authority, but an officer of a corporation can never have 
implied authority to give a corporation note for an individual 
obligation. Such a note is presumptively an accommodation 
note, given to take up the note of a third party, and in order to 
support it, it is necessary to overcome the presumption against 
authority by an affirmative showing, the general authority to 
make notes for the corporation being insufficient for the 
purpose. 

No doubt it would have been entirely within the power 
of the corporation to authorize its treasurer to give the renewal 
notes, but it never did so by any formal corporate action. 

Various circumstances appearing in the case may be 
brought forward as tending to show an adoption of the acts 
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of the treasurer by the corporation. Thus, in addition to the 
fact that the corporation received from J. Cameron Lance the 
property and assets purchased by him from the George F. 
Lance Company and paid for by his original notes, of which 
those presented now are renewals, it appears that the payments 
made at the time of the various renewals, were payments by 
check or other paper of the corporation. These may be men- 
tioned as significant facts to make out an implied ratification 
of the renewal notes. 

But these facts neither singly nor together tend to prove 
any ratification. The fact that the assets bought by J. Cameron 
Lance from the George F. Lance Company went to the Lance 
Lumber Company has no significance in the controversy. 

J. Cameron Lance was paid for these assets with stock of 
the bankrupt corporation and his creditors lost nothing, for 
he continued liable to the George F. Lance Company as before, 
and with presumptively as much, if not more, property than 
when the George F. Lance Company sold the assets to him. 

That the treasurer used checks of the corporation to pay- 
individual debts has, if possible, still less significance. It is 
a common thing in both partnerships and corporations to make 
payment of individual debts with firm or corporation paper, 
and when at the time the proper charges are made on the 
books, the transaction is only right and legitimate, and sug- 
gests no inference that private debts are being assumed or paid 
by the corporation. 

The fact that nearly all the corporation's shares were held 
by J. Cameron Lance and a few associates is immaterial. The 
corporation is an individual entity and the interests of all its 
share holders and its creditors are paramount. 

The views hereinbefore expressed are. drawn principally 
from McClellan vs. Detroit File Works, 23 N. W. Rep. 321, 
the language of the Supreme Court of Michigan having been 
adapted to the circumstances of the present case. The case of 
Re Stanford Clothing Co. (D. A. Ala.) 26 Am. Bank. Rep. 124, 
in which McClellan vs. Detroit File Works was largely quoted, 
is also in point, as well as Mapes vs. German Bank (C. C. A. 
8th Cir.) 23 Am. Bank. Rep. 713, 176 Fed. 89, Park Hotel Co. 
vs. Fourth National Bank, 86 Fed. 742; Bowers vs. Needles 
National Bank, 94 Fed. 925; Merchants Bank vs. Bird, 160 
Fed. 642. 

The claim must accordingly be refused. 

On petition for a review of the order of the referee, the 
order was reversed by the District Court in the following: 

Opinion by Dickinson, J., June 30, 1915. — This case pre- 
sents the phenomenon observed in those ingeniously devised 
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advertising signs which show the form of different letters and 
in consequence convey a different meaning according to the 
view point of the observer. The metal or other substance of 
which they are composed is fixed and certain. The reading 
varies as the position of the observer changes. The real facts 
in this case as distinguished from the deductions and inferences 
made and drawn therefrom are these: 

J. Cameron Lance bought of the George F. Lance Com- 
pany a stock of lumber for which he gave his promises to pay 
in the form of promissory notes. The purchase was made with 
the avowed plan in mind to form a lumber company, which 
when formed, was to take over the stock of lumber thus bar- 
gained for and be substituted as the purchaser. Such a cor- 
poration was organized under the name of The Lance Lumber 
Company, and its notes were exchanofed for those of the pur- 
chaser in accordance with the original plan. These corporate 
notes were executed by the same J. Cameron Lance as treas- 
urer. They were renewed from time to time for reduced 
amounts. The payments made were by checks of the corpora- 
tion likewise signed by J. Cameron Lance as its treasurer as 
long as he was connected with the company. The latter notes 
and checks were signed by his successor in office. The trans- 
action in all of its successive steps was made the subject of 
formal corporate action by the George F. Lance Company. 
The original sale was duly authorized and the novation of the 
debt accepted by resolution of its board of directors, which was 
duly entered upon its minutes. The stock of lumber remained 
stored on the premises of the George F. Lance Company and 
was taken therefrom by the new company. 

The Lance Company having gone into bankhuptcy, the 
George F. Lance Company presented the unpaid last note in 
this series as a claim against the bankrupt estate. 

The meaning which the trustee extracts from these facts 
is this: 

J. Cameron Lance being indebted to George F. Lance 
Company and being also treasurer of the Lance Lumber Com- 
pany fraudulently issued the notes and checks of the latter 
company in payment of his individual debt. The George F. 
Lance Company had knowledge of this fraud in that they knew 
the notes which they originally held were the debt of J. Cam- 
eron Lance and that the corporation notes and the checks first 
given were signed by him as treasurer. 

This inference of fraud is based upon the further fact that 
The Lance Lumber Company passed a resolution to purchase 
this stock of lumber from J. Cameron Lance by issuing to him 
full paid certificates for all the shares of its authorized capital 
stock and the negative fact that no corporate action appears 
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by its minutes to have been taken by The Lance Lum'ber Com- 
pany in assumption of the J. Cameron Lance note indebtedness. 

The decision of the case turns upon a question of fact or of 
presumption of fact rather than upon any question of law. 
Whatever difficulty is presented arises not out of the legal 
principles which may be involved but in determining what 
principle is to be applied. The authority of the treasurer of ^ 
corporation to make and issue its promissory notes must be 
conceded. That an officer has no right and in this sense no 
authority to issue such notes for other than corporate purposes 
is clear. When such obligations are issued by an officer acting 
with apparent authority and within the general scope of his 
powers and in the regular course of business, there is a pre- 
sumption, and any one dealing with him has the right to 
assume, that the obligation is that of the corporation. When, 
however, the person with whom he is dealing has knowledge, 
or is put upon inquiry which would lead to knowledge, that the 
officer is acting without authority or in fraud of the rights of 
the corporation, the latter is not bound by what he does. 
These principles apply where the thing attempted to be done 
is in fraud of the rights of the corporation as well as to cases 
in which the thing attempted to be done is beyond the power 
of the corporation to do in the ultra vires sense. It is to be 
observed, however, that in each class of cases the thing at- 
tempted to be done is in fact a fraud upon the corporation or is 
in fact beyond the legal power of the corporation to do. These 
principles are supported by abundant authority as the follow- 
ing citations will suffice to show: Mapes vs. German Bank, 
176 Fed. 89; Park Hotel vs. Bank, 86 Fed. 742; Merchants 
Bank vs. Baird, 160 Fed, 642 ; Young's Estate, 234 Pa., 287. 

It remains only to find the facts in the instant case to 
which the above principles are to be applied. What the cor- 
poration did here, if what was done was its act, was to issue 
its promissory notes in payment for lumber purchased. The 
giving of a promissory note by a corporation could not be said 
in any proper sense to be ultra vires. It becomes such in a 
subsidiary sense only when the purpose in the giving of the note 
is found to have been not for its use and benefit but in pay- 
ment of the obligation of another without consideration mov- 
ing to it. This essentially involves the thought of a fraud upon 
the corporation. Fraud is not a thing to be presumed or to be so 
taken for granted as to require to be negatived by anticipation. 
If the prima facie fact is that the note of a corporation had 
been issued without authority and in fraud of its rights, then 
in a proper case the holder may be put to proof of authority 
or of such facts and considerations as will render the corpora- 
tion liable, but where on its face the act is within the corporate 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 309 

powers of the corporation to do and in the regular course of 
business and done by apparent authority, no occasion for such 
proof arises. As appHed to the facts of this case, if it had been 
shown, or fairly appeared that the corporation had been de- 
frauded, then George F. Lance Company might well have 
been called upon to prove the notes to have been issued with 
the authority of the corporation and for a consideration mov- 
ing to it. 

This brings the whole inquiry down to the question of 
whether there was here any fraud committed upon the cor- 
poration. We have looked over and through the record for 
any suggestion that the claim of George F. Lance Company 
to be paid for its lumber is other than a just claim. The search 
has been barren of results. The good faith of the claim in 
itself seems to be admitted. The whole objection is centered 
and pivoted upon the point that the claim under the facts of the 
case is against J. Cameron Lance, and that there is no claim 
against The Lance Lumber Company, the payment of which 
can be enforced through the remedies provided by law. The 
acts of George F. Lance Company were in good faith through- 
out, and if there was a fraud committed it was under circum- 
stances which furnished no criticism of them because of the 
deception which was practiced. They originally sold the 
lumber with the expectation that just what was afterwards 
done would be done. The formation of The Lance Lumber 
Company; its taking over the lumber and the giving of its 
notes in payment therefor was exactly what was looked for 
and expected to be done. Moreover, the acts and conduct of 
the corporation already alluded to in following up its notes 
with partial payments by checks, the latter ones of which were 
signed by an officer of the company other than J. Cameron 
Lance; the storing of the lumber on the premises of George 
F. Lance Company and the taking it therefrom by The Lance 
Lumber Company for its corporate purposes, were all acts 
which would have lured anyone into the belief that the trans- 
cation was in fact what George F. Lance Company believed it 
to be. Whatever evidential weight these facts and circum- 
stances legally have they produce upon the mind a prima facie 
conviction that the lumber company acquired this stock of 
lumber knowing it was to be paid for by them and expecting 
to pay George F. Lance Company for it. All there is to 
remove this impression is first the absence of any formal cor- 
porate act evidenced by an entry upon its minutes that it had 
undertaken to pay George F. Lance Company. This is in itself 
a mere circumstance entitled to consideration of course but in 
itself of little weight. Another fact is that the lumber company 
by formal action authorized and directed the purchase of this 



Digitized by VjOOQIC 



310 BliUKS COUNTY UAW JOURNAL. 

lumber to be made in consideration of the issuance to J. Cam- 
eron Lance of certificates of stock representing all its author* 
ized capital. It is this circumstance which lends color to the 
theory that the lumber company had taken the lumber of J. 
Cameron Lance and paid him for it in certificates of stock and 
that he had fraudulently sought to have them pay for it a 
second time by the assumption 6i his debt. It will not escape 
notice, however, that this circumstance loses all its persuasive 
force and absolutely all its evidential value unless its offer to 
thus purchase the lumber was consummated by the carrying 
out of the proposition and its actual issuance of its stock. The 
search into the actual transaction is here rendered difficult by 
that curious inability which many people have to distinguish 
between a corporation and the individual members who corii- 
pose it. Right here we undoubtedly have an instance of this 
phenomenon. J. Cameron Lance was evidently the moving 
spirit in the incorporation of this company. He was IT in a 
most emphatic sense. The legal requirements of its formation 
were complied with by its capital stock being subscribed for by 
himself and others bearing the same name and probably mem- 
bers of his family. It is, of course, clear that the subscribers 
to this stock had thereby obligated themselves to take the 
stock and to pay for it. The certificates, of course, could not 
properly issue until the stock had been thus paid for, but if 
and when paid for the stock belonged to the subscribers and the 
corporation was without right authority of power to issue cer- 
tificates to any one else. Notwithstanding this, however, the 
corporation assumed this very right and power which it did 
not possess, and undertook without the authority or sanction 
of the subscribers, to more than half the stock to issue cer- 
tificates for the whole of it to J. Cameron Lance. If certificates 
had actually issued in accordance with and in pursuance of this 
resolution the subscribers might be presumed to have waived 
their rights. At least no one else would have been in a position 
to have complained of the issue. There is, however, absolutely 
no evidence in this case tjaat the certificates of stock were so 
issued, and the only evidence we have on the subject is the 
testimony of J. Cameron Lance, who positively denies that the 
stock was ever issued to him and professes ignorance of this 
plan to purchase the lumber. All we know of the methods and 
practices of many people in the organization of corporations 
lends plausibility to the theory that the proposition itself was 
never a real one but was merely a plan emanating from counsel 
and indicating a method by which the stock might be issued. 
It further lends equal plausibility to the theory that the plan 
thus outlined never was carried out and that there was substi- 
tuted for it the plan of the corporation paying for the lumber 
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by assuming the payment of the J. Cameron Lance notes 
and issuing to J. Cameron Lance the few shares of stock which 
appeared to have been issued to him. This leaves the corpora- 
tion in position to enforce the payment of the unpaid stock sub- 
scribed for. 

The only other fact given us as a circumstance supporting 
the findings of fraud and visiting knowledge of that fraud upon 
George F. Lance Company is the letter written by George F. 
Lance Company to J. Cameron Lance in which they at first 
declined to accept of the notes of the lumber company in pay- 
ment of the notes which they then held. We cannot see in 
this fact the significance which the referee has g^ven to it. 
On its face it is nothing more than an expression of the dis- 
inclination which any holder of paper would have to g^ve up 
the liability of a known individual maker for that of a cor- 
poration, the value of whose obligation was unknown to him. 
There is nothing in the case which militates against this view 
of this circumstance. Afterwards George F. Lance Company 
receded from this position and accepted the novation of the 
debt. It is not a violent presumption that they did so when it 
was explained to them that the corporation had taken over the 
lumber and when they sold it would be in a position to pay 
for it. 

We cannot escape the conviction that if George F. Lance 
Company*had brought suit against the corporation on these 
notes and it had been shown that the consideration was this 
stock of lumber which the corporation had received; that 
the lumber company had not only given its notes but had 
renewed them from time to time, making partial payments by 
its checks and thus g^veh recognition of the debt after J. 
Cameron Lance had severed all connection with the corpora- 
tion, and nothing appeared upon the other side except a proposi- 
tion to purchase the lumber from J. Cameron Lance by issuing 
to him certificates of stock, which proposition was never car- 
ried out and the certificates never issued and the letter above 
referred to written by George F. Lance Company, and if the 
question of fact as to whether the corporation had assumed the 
payment for the lumber had been submitted to a jury, the 
verdict woud have been for the plaintiff and judgment oi> the 
verdict would have been entered by the court. 

On the like evidence we feel persuaded of our duty to 
make a like finding and the findings made by the referee and 
his order thereon is accordingly reversed and the proceedings 
are remanded with instructions to the referee to proceed in the 
case in accordance with this opinion and the order now made. 
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In re BENJAMIN E. JONES, Bankrupt. 

Bankruptcy — Petition to Turn Over Assets — Wife as Intervenins Claim- 
ant — ^evidence — Title— ^Scratinizin«: of Wife's Caalm. 

1. Upon a petition for an order on a l>ankrupt to turn over assets 
to the trustee, the (bankrupt's wife claimed ownership of paintings 
costingr aJbout $-8 00, which she testified she purchased from time to 
time. Her testimony was corro'borated toy 'her husband, the bankrupt. 
The only evidence offered <by the trustee in opposition to the wife's 
title was her pro'ba'ble financial inability to have purdhased the paintings 
and the fact that they were insured in the name of her hustoand, along 
with his personal property. Held: That there was not sufficient evi- 
dence to overcome the wife's claim. 

2. Claims by a wife against her insolvent husband's estate should 
be scrutinized with great care. 

In the District Court of the United States for the Eastern 
District of Pennsylvania. 

In Bankruptcy No. 5371. 

Referee's opinion on trustee's petition for order on bank- 
rupt to turn over assets. 

H. P. Keiser for trustee and petition. 

John B. Stevens for bankrupt and Katherine F. Jones, 
his wife. 

Opinion by Bertolet, Referee, April 19, 1915.- The trustee 
alleges the bankrupt has in his possession at his residence, 
furniture, carpets and paintings to the value of about $1,800.00. 
It is admitted that the property is in the house occupied by 
him, but he avers in his answer and his wife claims in an inter- 
vening petition, that it belongs to the latter. 

At the hearing it was agreed that in consideration of a 
release to the trustee of Mrs. Jones' dower rights in the bank- 
rupt's real estate, the claim for the furniture and the carpets 
would be waived, but that the demand for the paintings would 
be insisted upon. 

From the testimony I find that four or five paintings, cost- 
ing about $800.00, were bought at different times between 
June and September, 1910. The bankrupt and his brother had 
been jointly conducting the Hotel Penn up to July 1, 1910, 
when the bankrupt bought his brother's interest and thence- 
forth, owned and ran the place himself. At that time he and 
his wife were living in a house apart from the hotel. The 
paintings were large and for want of suitable hanging space in 
their home, the bankrupt and his wife concluded to hang them 
in the hotel, where they remained until shortly before the 
bankruptcy, when they were removed with the other furniture 
claimed by the wife to the house now occupied by the parties. 

The paintings were not paid in full when bought, but by 
instalments running over a period of a year. Mrs. Jones con- 
tributed about $000.00 of the cost out of rents and a cash allow- 
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ance g-iven her by 'her husband, and he paid the balance. Jones 
says the paintings were bought for his wife, and his contribu- 
tion toward the cost was a gift. Both Mr. and Mrs. Jones 
together saw and examined the pictures at the time of their 
purchase. Mrs. Jones says she intended using them in furnish- 
ing a bungalow she and her husband hoped to own, a hope 
which was never realized. The paintings, with all other con- 
tents of the hotel, were insured against loss by fire in Jones' 
name until recently, when his wife had the policy covering 
them and the rest of the goods' claimed by her, changed to her 
name. 

I am asked to infer from the fact that insurance was car- 
ried in the bankrupt's name, and from his wife's probable in- 
ability to pay the money she claims to have contributed toward 
their purchase, that the paintings are really the bankrupt's 
property. To do so, would, however, ignore entirely the posi- 
itive testimony of both, that they were bought for Mrs. Jones 
and principally with her funds. She had for several years 
been in receipt of upwards of $40.00 a month in rents, and 
after July 1, 1910, was paid $12.00 a week in addition for acting 
as housekeeper at the hotel. The paintings were not fully 
paid for a year after they were bought. It is not unreasonable 
to suppose that Mrs. Jones was able to accumulate some money 
out of her allowance, and that during the year the instalments 
fell due, she made up and paid the greater part of them. There 
is no special significance in the carrying of insurance in Jones' 
name. Both the hotel furnishings and the paintings were, in 
accordance with the insurance agent's custom, covered by a 
single policy without inquiry as to separate ownership. In 
case of loss, the insurer would have paid without making such 
inquiry. It is quite possible that property on the premises 
owned by t'he landlord, or by other persons, was included in 
the blanket insurance policy. 

I agree with counsel for the trustee that claims by a wife 
against her insolvent husband's estate should be scrutinized 
with great care. In this case, however, I think the testimony 
is too weak to support the inference argued for by the trustee. 
On the contrary, the direct testimony of Mrs. Jones and her 
husband convinces me that the decision must be adverse to the 
trustee and in favor of Mrs. Jones. 



END OF VOLUME VII. 
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ACTS OF ASSKMBLY COXSTHITED. 

1855, April 2 6, P. L. 309. Damages for Death of Father. Kerns 

V. Reading Transit & Light Co., 61. 
1887, May 24, P. L. 197. Poreign Attachment. Nies v. Vitrified 

Brick Co 95 
1887, May 25, P. L. 271. Pleading.. Shunk v. Scheffler, 17. 
1897, July 9, P. L. 237. Framed Issue. Hertzog v. Hertzog, 275. 
1901, June 4, Sec. 51, P. L. 431. Mechanics' Liens. Steinitzer v. 

Scholl et al., 43. 
1901, June 4, ^. L. 431. Mechanics' Liens. Dunkelberger v. The 

Narrow Fabric Co., Inc., 175. 
1905, April 22, P. L. 286. Judgment n. o. v. Remppis Co. v. 

Sharp, 37. Stetler & Mengel v. Earth, 41. 
1909, May 13, P. L. 520. Pure Pood Laws. Com. v. Einhorn, 89. 
1911, June 7, P. L. 678. Damage for Death of Father. Kerns v. 

Reading Transit & Light Co., 61. 
1913; June 27, P. L. 568, Art. XIX and XX. Initiative & Referen- 
dum. Com. ex rel. v. Marks, 116. 
1913, July 7, P. L. 072. Automobile Law. Com. v. Auman, 67. 

APFTDAVITS OF DEFENCE. 

1. ArgriunentatiYe. 

An affidavit of defence is insufficient to prevent judgment which 
asserts a mere inference or conclusion from undisclosed facts and 
is purely argumentative. JOHNSON & CO. v. MOTOR SUPPLIES 
CO., 278. 

2. Composition With Creditors. 

In an action on a series of promissory notes, the defendant filed 
an affidavit of defence, averring that, in September, 1912, de- 
fendant, being indebted to plaintifCs and others, submitted to his 
creditors a proposition of compromise on the basis of 33 1-3% of 
their claims conditioned upon its acceptance by all of them; that 
plaintiffs agreed to accept provided defendant would return cer- 
tain merchandise sold by them to him; that he did so; that they 
then refused to accept the compromise unless certain checks given 
them by him and remaining unpaid were paid; that it was there- 
upon agreed between them that defendant should procure some 
one to purchase the checks from plaintiffs at their face, plus costs 
of protest, and that in consideration thereof plaintiffs would then 
accept the settlement offered; that this also was accomplished on 
April 9, 1913, the purchaser of the checks coming into the com- 
promise in respect to the claim acquired by him against de- 
fendant; that thus all his creditors agreed to accept the composi- 
tion; that all of them did accept it and were paid in accordance 
with it with funds raised by defendant and his wife by convey- 
ance or upon the security of their respective properties; that,^ 
after all this had been done, plaintiffs refused to stand by their 
settlement and accept 33 1-3% of their remaining claims in set- 
tlement thereof. Held: that the aftidavit is sufficient to prevent 
judgment. 

That which is not stated in an affidavit of defence is taken not 
to exist. 

A composition agreement between a debtor and his creditors, 
all the conditions of its effectiveness satislied, is valid and bindin.i? 
as a contract not only between the debtor and each of the agree- 
ing creditors, but between each creditor and all the others, 
. N^ISSLY & SONS V. ESHELMAN, 47. 

3. Setting out Written Tjistrument Referred to Therein 

TURNER V. STANDARD PROTECTIVE SOCIETY, 46. 

4. Sufficiency. 

In an action on a contract to recover royalties, an affidavit of 
defence is sufficient to prevent judgment which avers that the 
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plaintiffs agreed to take from defendant a large quantity of bricks 
at certain prices per thousand to be furnished at a certain time 
under directions to be given by plaintiff to defendant: that de- 
fendant thereupon manufactured the bricks and set them apart 
for delivery to plaintiff at the stipulated time; and that plaintifT 
neither took the bricks nor gave any directions concerning thein. 
NIES V. VITRIFIED BRICK CO., 95. 

5. Supplemental AflSdavlt— (Practice, C. P. — iFulIiiess and Pre- 
cision of Declaration — ^Declaration Basis of Judgment. 

Where an affidavit of defence points to the existence of a sub- 
stantial and available defence, but its statement is defective be- 
cause of informality, generality, want of clearness, etc., a sup- 
plemental affidavit will be allowed. 

The declaration is always the basis of the plaintiff's right to 
judgment for want of any or of a sufficient affidavit of defence; 
and if the declaration does not give that right, there can be no 
such judgment. SHUNK v. 'SCHEFFLER, 17. 

AGENCJY. 

1. Undisclosed Principal. I-MPINK v. iSATTENSTEIN ET AL,., 1. 
ARBITRATION (See Submission and Award). 
ATTACHMENT EXECUTION. 

1. Garnishee's Title. 

A mere depositary or bailee of money, with an interest in it 
only upon the order or approval of the bailor, acquires no title as 
against an attachment execution issued against the bailor. 

The general test of liability to garnishment is the garnishee's 
aocounta'bility to defendant, and in order to resist it, the garnishee 
must have such title or interest in the thing attached that it 
cannot be taken from him. BALrTHASER v. BITNER ET AK, 246. 

AUTOMOBUiE LAW. 

1. Speed — A<t 7 July 1913, P. I*. 672. COM. v. AT MAN, 67. 

AWARD. (See Submission and Award). 

BAHi. 

1. Ri^lit of Arrest by Bail on Sunday — ^Relationship. COM. v. 
SHUGARS, 23. 
BANKRUPTCY. 

1. Jurisdlctian — ^Equity. 

The bankruptcy court, including the referee, has jurisdiction to 
enforce against a bankrupt's estate a surrender of leased premises 
for breach of covenants or other reason, or to refuse such relief 
if inequitable. IN RE ALABAMA COAL, ETC., CO., BANKRUPT. 
301. 

2. liease Held by Bankrupt — ^Trustee's Ri^ht to Assume or 
Inject — 'Falliirte to Assume — ^Effect of Bankruptcy on Condl- 

tlons of Ijease. 

Whilst a trustee in bankruptcy has the option to assume or 
reject a lease held by the bankrupt, there is nevertheless no devo- 
lution to the trustee by operation of law of title to the lease until 
he has done some affirmative act to assume it. 

Where a trustee in bankruptcy does not elect to accept a lease 
held by the bankrupt, it remains the property of the bankrupt, and 
the parties to the lease are left as they were before the bank- 
ruptcy. 

A condition in a lease against assigning or subletting is not 
broken bv an adjudication in bankruptcy. IN RE ALABAMA 
COAL, ETC., CO., BANKRUPT, 301. 

3. Petition to Turn Over Assets — ^Wlfe as Intervening Claim- 
ant — ^Evidence — ^Title^— Seratinizing of Wife's Claim. 

Upon a petition for an order on a bankrupt to turn over assets 
to the trustee, the bankrupt's wife claimed ownership of paintings 
costing about $800. which she testified she purchased from time 
to time. Her testimony was corroborated T^y her ihusiband, the 
bankrupt. The only evidence offered by the trustee in opposition 
to the wife's title was her probable financial inability to have pur- 
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chased the paintings and the fact that they were insured in the 
name of her husband, along with the personal property. Held. 
That there was not sufficient evidence to overcome the wife's 
claim. IN RE BENJA)MIN E. JONEIS, BANKRUPT, 312. 

4. Preferenee — Proof. 

In order to avoid a preference a trustee in bankruptcy must 
show that the claimant had knowledge of such facts as to induce 
a belief of the bankrupt's insolvency, thus inducing in him rea- 
sonable cause to believe that the payment would give him more 
than all other creditors in hi® class <iOuld expect to receive. IN RE 
LANCE LUMBER CO., BANKRUPT, 294. 

5. Sale of Real Estate Discharged of Liens. 

An order of sale in bankruptcy discharged of liens discharges 
only those named in the petition or the order, or named in the 
petition and referred to in the order, and then only on a showing 
of personal notice to the holders of the incumbrances to be dis- 
charged. Those not named and notified remain a lien on the 
property and the purchaser takes it subject thereto. IN RE 
READING HAT MFG. CO., BANKRUPT, 299. 

6. Section 64 of the Federal Bankruptcy Act of 1898 — ^Priority 
of Municipal Taxes — Duty of Trustee — ^Liability of Bankrupt's 
Elstate for Payment of Taxes Assessed) Against Re^i Estate Which 
Did Not Pass to Tnistee^-'Mlstake. 

The personal estate of a bankrupt is subject to the payment of 
municipal taxes assessed on his real estate before he conveyed it. 

Under Sec. 64 of the Federal Bankruptcy Act of 1898, which 
provides that the trustees shall pay all taxes legally due and 
owing by the bankrupt to the United States, iState, County, dis- 
trict or municipality, in advance of the payment of dividends to 
creditors, the claim of a city for unpaid taxes assessed on real 
estate of the bankrupt which did not pass to the trustee must be 
paid by the trustee in advance of all other claims. 

Where a bankrupt and his prospective vendee are by mistake 
assured by the City Treasurer or his clerks that municipal taxes 
assessed against the bankrupt's real estate have been paid, the 
said tax is nevertheless "legally due and owing" within Section 
64 of the Federal Bankruptcy Act of 1898, and payable out of 
the bankrupt's personal estate. IN RE EDMUND J. GABLE, 
BAOSTKRUPT, 210. 

7. Transfer Within Four Monihs-rGood Faith — Burden of Prov- 
ing Preference Voidable — Duty of Oeditor to Inquire as to Sol- 
vency of Debtor. 

Good faith alone is not suflScient to preserve a transfer from 
an insolvent to a creditor, if it in fact operates as a preference. 

The burden is upon the plaintife to prove all the elements 
necessary to constitute a transfer a voidable preference. 

A creditor to whom a transfer is made, under such circum- 
stances as would arouse inquiry in the mind of a prudent mind, is 
bound to ascertain whether or not the financial condition of the 
debtor is such as to constitute of the transfer a preference. 
KNOLIi, TRUSTEE, v. OOMtMERCIAL, TRUST CO., 122. 

8. Voidable Pt^ef^^nce— Evidence— Reasonable Cause — ^Receiv- 
ership Proceedings Bearing on Question of Insolvency — Schedules 
— Notice— Cknnposition — ^Trustee's Aooount— Set-off — Transfer of 
Property by Checks. 

On July 22, 1912, a bill in equity was filed praying for the ap- 
pointment of a receiver for the S. Co. Four days later the directors 
of the S. Co. passed a resolution authorizing the preparation of 
an answer admitting the company's insolvency and its willing- 
ness to have a receiver appointed. The treasurer of the C. Trust 
Co., which then held a note of the S. Co. for $4,000, had knowl- 
edge of the said receivership proceedings, and counsel for the 
plaintiff in said proceedings informed counsel for the Trust Co. 
thereof. On Septemiber iSO, 1912, the S. Co., which then had 
$3,519.38 on deposit with the C. Trust Co., paid off $3,500 on the 
note by a check on said deposit. On October 7, 1912, an involun- 
tary petition in bankruptcy was filed against the S. Co. and an ad- 
judication entered on October 30. The Trustee brought suit against 
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the C. Trust Co. to recover the payment made to it by the bankrupt 
on September 30 on the ground that it constituted a preference 
under Section 60 (b) of the Bankruptcy Act of 1898 and the 
amendment thereto of 1910. Held: 

(a) That the bill in equity asking for a receiver was properly 
admitted as evidence bearing upon the question whether the Trust 
Co. had reasonable cause to believe that the giving of the check 
on September 30 operated as a preference. 

(b) That the bill and answer were properly admitted as bear- 
ing upon the question of the S. Co.'s insolvency on September 30. 

. (c) That t.»ie bankrupt .schedules of the S. Co. filed November 
7, 1912, with proof that the assets on that date were the same as 
on September 30 were admissible to show insolvency on Septem- 
ber 30. 

(d) That notice to counsel for the Trust Co., having in charge 
the collection of the S. Co. note, was notice to the Trust Co. 

(e) That a letter sent out by the S. Co. prior to September 30 
offering creditors forty per cent, in settlement of tljeir claims 
which was communicated to the treasurer and attorney of the 
Trust Co. was properly admitted as evidence of notice of facts 
to put the Trust Co. on inquiry as to the solvency of the S. Co. 

(f) That the account of the trustee in bankruptcy and the 
distribution sheet were properly admitted as bearing on the ques- 
tion of insolvency and upon the question whether the transfer 

, operated as a preference. 

(g) That the transaction did not constitute a set-off within the 
meaning of Section 68 (a) of the iBankruptcy Act. 

(h) That the giving of the check was a transfer of property 
within the meaning of the Bankruptcy Act. KNOLL, TRUSTEE, 
v. COMMERCIAL TRUST CO., 122. 

BUiliS AND NOTES. 

1. Corporations — Authority of Treasurer to Issue Notes. IN RE 
LANCE LUMBER CO., BANKRUPT. 304. 

2. Promissory Notes — ^Affidavit of Defence — ^Forbearance— Judg- 
ment. 

In an action upon a promissory note an affidavit of defence by 
the maker which avers an agreement for forbearance without 
consideration is insufficient to prevent summary judgment. 
FIRST NATIONAL BANK, ETC., v. C. W. EDWARDS, 290. 

COMPOSITIONS. 

1. Affidavit of Defence. NISSLY & SONS v. ESHELMAN, 47. 

2. Offer of Composition as Evidence of Insolvency. KNOLL, 
TRUSTEE, V. COMMP^RCfAL TRUST CO., 12 2. 

CONTRACTS. 

1. Agreement by Vendee Not to Engage In Similar Business — 
Reasonable Restraint of Trade — Indirect Interest in Business — 
liquidated Damages. 

C, in sellinig- out his blue print business to S., agreed not to 
become interested either directly or indirectly in a similar business 
within the same county for a period of five years, and gave a bond 
with surety in the sum of $500 for the faithful performance of 
the agreement. Shortly after the sale, C. became general manager 
and had the sole charge of every branch of a similar business 
within the same county, and was the only one connected with the 
business who received any pecuniary benefit therefrom, two suc- 
cessive proprietors being mere figureheads. In an action against 
C. and his surety on the bond, a verdict was rendered in favor of 
S. Discharging a rule for new trial, Held: (1) the restraint of 
trade as provided in the agreement is reasonable and therefore 
enforeceable; (2) C.'s interest in the new business is an indirect 
interest in violation of the agreement; (3) the amount fixed by 
the bond is a reasonable sum regarded by the parties as liquidated 
damages for breach of the contract. SIMMONDS v. CALLAGHAN 
ET AL., 49. 

2. Agreement for the Sale of Land — Oral Assignment — Ratifica- 
tion—Statute of Frauds — Equity — Suit for Specific Performance. 

P. agreed in writing to sell certain real estate to A. and B. Be- 
fore conveyance was made B. orally assigned his interest in the 
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ag:reement to A., who thereupon agreed to sell his own and B's. 
interest to D. Subsequent to A's. agreement to sell, and prior to 
the date set for the conveyance, B. executed and delivered to A. 
a, written assignment of his interest in. the agreement made with 
P. Held, that, under the Statute of Frauds, B's. assignment in 
writing operated as a ratification of the prior oral authority given 
to A., and gave A. the right in his own name to sue D. for specific 
performance. IMPINK v. SATTENSTEIN ET AU, 1. 

S. A|n*eeinent for the Sale of Liand— Principal and Ajcent — 
Undisclosed Principal — ^Rigtit of Agent to Sne in His Own Xanie. 

Where an agent, acting for an undisclosed principal, enters 
into a contract for the sale of real estate, the contract can be 
enforced either by the agent in his own name or by the undis- 
closed principal claiming under him. IMPINK v. SATTENSTEIN 
ET AL.., 1. 

4. Composition with Creditors. NISSLY & SONS v. ESHEL- 
MAX, 47. 

5. Bischarjre by Operation of Law. SPATZ v. SCHOOL, DIS- 
TRICTS, ETC., 222. 

6. Illegal Contract. SPATZ v. SCHOOL DISTRICTS, ETC., 222. 

7. Option — Time for Exerclsini? Material — ^Reasonable Time- 
Question for Oowrt 

An option, being a unilateral undertaking in which the reme- 
dies are not mutual, the time fixed is material. 

Where the time for doing something under a contract is not 
determined by it, the law declares that it is to be done in a rea- 
.sonable time which, there being no dispute as to the facts, is for 
the Court. MARKLEY v. GODFREY, 135. 

8. Perfonnance of Condition Precedent — 'Written Contract 
X^ualified by Contcmfioraneons Oral Agreement. 

, No amount of hardship, or impossibility, or illegality will avoid 
the bar of a condition precedent unperformed. 

An oral agreement *made prior to the execution of a written 
contract, touching its subject matter and operating down to and 
at the very moment of the consunrimation, may be shown as con- 
temporaneous with it, to control or qualify it. >lARKLiEY v. 
GODFREY, 135. 

9. Specific Performance — Sale of Ivand. HOL.LIS v. BLAND, 182. 
CORPORATIONS. 

1. Authority of Treasurer to Issue Notes Binding the Corpora- 
tion — (Fraudi— -Jinowledge of Fraud by Drawee. 

When notes are issued by the treasurer of a corporation acting 
with apparent authority and within the general scope of his pow- 
ers and in the regular course of business, there is a presumption, 
and anyone dealing with him has the right to assume, that the 
obligation is that of the corporation. 

When, however, the person with whom he is dealing has knowl- 
edge, or is put upon inquiry which would lead to knowledge, 
that the officer is acting without authority or in fraud of the 
rights of the corporation, the latter is not bound bv what he does. 
IN RE LANCE LUMBER CO., BANKRUPT, 304. 

2. Corporate Seal. 

An ordinary scroll seal affixed to the note of a corporation will 
be presumed to have been intended as the seal of the corporation 
in the absence of evidence that the corporation had any other seal. 
FITZGERALD v. G. M. BRITTON^ CO. ET»AL., 219. 

3. Powers of President. 

The president, and in his absence, the vice-president of a cor- 
poration, is vested with power to transact ordinary corporate busi- 
ness, which includes the settlement of debts due. IN RE LANCE 
LUMBER CO., BANKRUPT, 29 4. 
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CORPORATIOXS OF THK FIRST CLASS. 

1. Charter to be Granted or Refused on I^egal Grounds — ^De- 
cree—Necessity — Presumption of Unlawful Purpose — Statutory 
Purposes liawful— -Citizenship of Associators— Right to Withdraw 
Name — ^Provision for JLoss of Membership— Objection by Volun- 
tary Society to the Incorporation of 4kn Association by the Same 
Name. 

The privilege of incorporation and the requirements to obtain 
it being wholly statutory, the Court can neither grant nor refuse it 
except upon legal grounds. 

Where the demands of the statute authorising incorporation 
are met by the applicants, they are entitled to a decree. 

The existence of a necessity for the establishment of the pro- 
posed corporation is not a prerequisite, nor its absence a valid 
reason for refusing the application. 

If the incorporators are qualified and the objects lawful, it 
cannot be assumed that the corporation will be handed over to 
unlawful elements or purposes. 

The Court cannot reject, as not a "good purpose'' for incor- 
poration, one for which the statute gives the right of incorpora- 
tion. 

The fact that one of the directors named in the charter ap- 
plication is not a citizen of the United States does not render it 
obnoxious. 

By joining with the other signatories, a party signing a charter 
application, commits himself, not only to a certain attitude 
towards the Court, but to certain relations towards his associators, 
including a liability with them for costs and expenses, and can- 
not withdraw his name for reasons predicated upon a mere as- 
sertion of misinformation not alleged and shown to have been 
wrongfully conveyed by them. 

The articles of association must provide for the loss of mem- 
bership at least in a general way. A provision for the adoption of 
by-laws regulating the suspension and expulsion seems to meet 
this requirement. 

A voluntary society is competent to object to the incorporation 
of an association by the same name, and it is obligatory upon the 
Court appealed to for a decree of incorporation to heed such ob- 
jection. IN RE INCORPORATION OP BENEFICIAL SOCIETY 
UMBERTO FIRST, 204. 

2. Dcsi^iated Place of Business. 

Where* a charter of a corporation of the first class, designates 
a place where the business of the corporation is to be transacted, 
it does not follow that all of the lawful business of the corpora- 
tion must be confined to the place thus designated and just there. 
HIE.STER ET AL. v. GOUGLERSVILLE BAND ET AL., 29. 

3. Judicial Notice of Charter — ^Rule XXVII, Sec. 5, of the Rules 
of Court. 

Under Rules of Court, Rule XXVII, Sec. 5, the Court may take 
judicial notice of the charter of a corporation of the first class lo- 
cated, duly incorpoi-ated and recorded in Berks County. HIESTER 
ET AL. v. aOUGLERSVILLE BAND ET AL., 29. 

4. Right ot Majority and! Aiinority. 

The will of the majority of the membership of a corporation 
acting lawfully must govern, unless the fundamental articles pro- 
vide otherwise. As against unlawful acts of the majority, the 
minority, unable to protect itself, is entitled to the protection of 
the Courts. HIESTER ET AL. v. GOUGLERSVILLE BAND 
ET AL., 29. 

COUNTY OFFICKRS. 

1. Comraissioiiers — Power to Submit to Arbitrators the Ques- 
tion of Damages to Building by Change of Grade — ^Measure of 
Damages. * 

Where the construction of a county bridge places a factory 
below the grade of the street, the County Commissioners have 
authority to submit the question of damages to arbitrators on the 
basis of the cost of raising the factory to the new grade. KEISER 
V. COUNT V OV BKIIKS 105. 
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CRIMINAI. liAW. 

1. Assault and Battery — ^Aggravated Assault and Battory — 
Charge of Court. 

On the trial of an indictment charging assault and battery and 
aggravated assault and battery, it is not error for the Court to 
charge that assault and battery meant merely the infliction of an 
ordinary wound or hurt, while aggravated assault and battery con- 
sisted in the infliction of any grievous bodily harm. COM. v. 
SHUGARS, 23. 

2. Automobile — Act 7 Judy 1913, P. I^. 672 — ^Elxceediiig Speed 
liimit — Evidence of Speed — Conflietiiig Evidence — Question for 
Jury. 

The defendant was indicted and convicted under the Automobile 
Act 7 July 1913, P. L. 672, for exceeding a rate of speed of one 
mile in four minutes on a public highway within a borough. The 
only witness for the Commonwealth was a police officer who 
testified that he took the speed of defendant's automobile about 
midway between two streets 663 feet apart, that he snapped his 
stop watch when the car crossed one end of the measured course 
and when it crossed the other, and that it showed that 17% 
seconds had elapsed, making the rate of speed 25.83 miles per 
hour. The defendant and his chauffeur testified that they had 
observed the speedometer while going through the borough, and 
that at no time did it exceed 15 miles an hour. On a rule for 
new trial, Held: that the question was properly submitted to the 
jury. COM. v. AUMAN, 67. 

3. Burglary — ^Evidence— Alibi — Charge of Court. 

On the trial of an indictment for burglary it is not error to 
refuse to allow defendant's counsel to cross-examine the de- 
tective who made the arrest to show that the defendant was 
arrested without a warrant. 

On the trial pt an indictment for burglary evidence that there 
was no necessity for the defendant to steal because he could have 
obtained money from his father is inadmissible 

Where the defendant on the trial of an indictment for burglary 
introduces evidence tending to show that he was away from the 
scene of the crime when it was committed, it is proper for the 
Court to charge on the question of alibi. COM. v. SHEELEY, 256. 

4. Conspiracy — ^Evidenoe — ^Manipulation of Corporations. 

A verdict of guilty of conspiracy to cheat and defraud corpora- 
tions and their stockholders will be upheld where the evidence 
shows a long and complicated series of acts extending over a 
period of about four years; the creation of three corporations 
dominated by the defentiants and made interdependent by a series 
of contracts and assignments made by the defendants; the .sale of 
stock by false representations and by the payment of dividends 
which were not warranted by the condition of the corporate 
finances; the transfer of assets from one corporation to the other 
by action of the defendants; and the diversion of practically all 
the corporate monies to the defendants by salaries, commissions 
and contracts made oy their own votes as directors of the cor- 
porations. COM. V. ROTHENSIES ET AL.. 259. 

5. Conspiracy — ^Evidence — Manipulation of Corporations — Sales 
of Stock — ^Adanissibility of Conversations, Letters, Circulars, State 
Reports. COM. v. ROTHENSIES ET AL., 259. 

6. Conspiracy — Joining Conspiracy After Its Formation. 

If on an indictment for conspiracy it appears that two or more 
persons by their acts are pursuing the same object, and often by 
the same means, the one performing part of an act, and the oth- 
ers completing it for the attainment of the object, the jury may 
conclude that there is a conspiracy. 

All who accede to a conspiracy after it is formed become con- 
spirators. COM. V. ROTHENSIES ET AI>., 259. 

7. First Degree Murders-New Trial — ^After-Discovered Evidence. 

After trial and conviction of murder in the first degree, a new 
trial will be granted where the application is supported by the 
depositions of six disinterested eye witnesses, unknown to either 
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the defendant or the Commonwealth until three weeks after thfe 
trial, flatly contradicting witnesses of the Commonwealth as to 
what occurred immodiately prior to the killing, and affecting, if 
true, the degree of the defendant's guilt. COM. v. STRAZZIERI, 16. 

8. Miircl<?r — ^Flrst andi Second Degree Murder. 

The intention to kill is the essence of murder in the first de- 
gree. If an intention to kill exists, the murder is wilful; if this in- 
tention be accompanied by such circumstances as evidence a mind 
fully conscious of its own purpose and design, it is deliberate; 
and if sufficient time be afforded to enable the mind fully to 
frame the design to kill» and to select the instrument, or to frame 
the plan to carry this design Into execution, it is premeditated. 
The law regards, and the jury must find, the actual intent; that 
is to say, the fully formed purpose to kill, with so much time for 
deliberation and premeditation, as to convince them that this 
purpose is not the immediate offspring of rashness and impet- 
uous temper, and that the mind has become fully conscious of 
it.«J own design. 

A killing committed under a very strong provocation before 
the defendant had removed that state of mind requisite and es- 
sential to form a deliberate and premeditated intent to kill, con- 
stitutes murder in the second degree. COM. v. STRAZZIERI, 100. 

9. New Trial — Sufficiency of Evidence to Convict. 

The defendant was indicted for and found guilty of administer- 
ing chloroform to, enable him to commit a felony and assault and 
battery. There was evidence that the crime had been committed 
five miles from Reading at about 11 o'clock P. M., that the de- 
fendant was seen to board a trolley car in Reading at 8.40 P. M. 
going towards the scene of the crime; that the defendant pur- 
chased a bottle of chloroform the same evening between 5 and 
5.30 o'clock; that the same bottle of chloroform half emptied 
wan found at the scene of the crime shortly after the crime had 
been committed; and that the defendant was seen the same night 
between 1 and 2 o'clock alighting from a train coming from the 
direction of the scene of the crime. On a rule for new trial. Held: 
that the evidence warranted conviction. COM. v. GILES, 64. 

10. l'i«a«»tice, Q. S. — Conviction on More Tlian One Count. 

COM. v. ROTHENSIES ET AL., 259. 

11. Principal and Bail — ^Rlght of Arrest by Bail on Sunday — 
Relationship. 

A bail may lawfully arrest his principal on a Sunday. There 
is a fundamental difference between the right of arrest by bail 
and under warrant based upon a Court process: the former is 
based upon the relationship which the parties hove established 
between themselves, and consequently, as between the parties, 
is not confined to any locality or jurisdiction; the latter depends 
upon the process of the Court which issued it, and necessarily 
such process confers no power outside that iurisdiction. COM. v. 
SHUGARS, 23. 

DAMAGKS. 

1. liiquidiated Damages. SIMMONDS v. CALL.AGHAN ET AL.. 
49. 

2. Rig:ht of Child to Recover for Death of Pai*cnt. KERNS v 
READING TRANSIT & LIGHT CO., 61. 

DECKDEXTS' ESTATES. 

1. Gift in Trust With Remainder Over — Vested Estate Subject 
to Divestment on Condition — Conditional Limitation. 

In the case of a gift in trust to a child for life with remainder 
to issue, if any, and if not, to the other children, a child who dies 
during the life estate, or his issue, have an interest in the fund If 
the cestui que trust dies without issue. EST. OF DAVID L. WEN- 
RICH, 233. 

2. Monument for Decedent. EST. OF CHARLES N. MILLER. 
96. • 
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3. Petition for Review of Adjudication — ^Laches — Practice, 
O. C. 

A petition filed in 1914 for the review of the adjudication of 
the account of an administrator which was filed, audited and 
confirmed in 1906, and unsuccessfully attacked by the same peti- 
tioner during the interim, will be dismissed unless based on the 
strongest reasons. 

Estates should be promptly and finally settled. EST. OF JOHN 
P. REIPSNYDER, 201. 

4. Restricted Gift— Creation of Trust. 

Where a testator directs that the residue of his estate be divided 
equally among his children, naming them, and by a later pro- 
vision directs that "the share to my son Milton shall be given to 
the Berks County Trust Co., of Reading, Pa., for the purpose of 
being invested by them, the interest thereof shall be paid annually 
unto my son Milton, and if, at the expiration of *1 years after my 
decease, he shall be able to demonstrate that he has accumulated 
or acquired any property of value then the principal shall be paid 
to him absolutely," the gift to Milton is restricted by the creation 
of a trust to pay the income to him during his life, with a right 
on his part to take the principal if, after 10 years, he has acquired 
property. EST. OF JOSEPH HAGENMAN, 169. 

5. Wills — Intention of Testator — Absolute Gift of Personalty. 

Testator's will provided inter alia that his niece. May, should 
have "a good outfit to start housekeeping wen she got married 
before I die, and May to get one thousand dollars oud (out) of 
my estate and be given to her wen my wife Amme see fit to give 
it to her that she make proper use of it." Sometime after testa- 
tor's death his said niece married. Held: (1) That the testator 
intended to furnish an outfit only in case his niece married in 
his lifetime, and (2) that the bequest of $1,000 was an absolute 
gift paya'ble immediately. EST. OF GEORGE W. SCHWARTZ, 
211. 

DECLARATIONS. 

1. Fullness and Precision of Declaration. SHUNK v. SCHEP- 
PLBR, 17. 

DESERTIOX AND NON-SUPPORT. 

1. Reoofiiiizances. COM. v. SCHOELKOPF. 11. 
DIVORCE. 

1. Decree Procured by Fraud Upon Court — ^Annulment. 

A decree in divorce procured by fraud practiced upon the Court 
by the libellant and not entered on the record will be annulled 
upon petition of the resoondont filed without laches. OSWALD v. 
OSWALD, 177. 

2. Desertion — ^Defence — Justified by Cruel and Barbarous 
Treatment— burden of Proof. 

Where the respondent in a divorce proceed iner on the ground 
of desertion, admits the separation but alleges in justification 
thereof that she was compelled to leave the libellant because of 
his cruel and barbarous treatment, the respondent must establish 
by a preponderance of the evidence, a state of facts that would 
entitle her to a decree of divorce on the grounds advanced in her 
defence. 

The cruelty which entitles a woman to a divorce is actual per- 
sonal violence or the reasonable apprehension of it. or of such a 
course of treatment as endangers her life or health, and renders 
her habitation unsafe. STERNER v. STERNER, 249. 

3. Desertion — Subsequent Intercourse— Reconciliation. 

Intercourse between husband and wife after desertion without 
any attempt at reconciliation is not a bar to divorce on the ground 
of desertion. STERNER v. STERNER, 249. 

4. l*ractice, C. P. — Failure of Master's Report to Disclose Rele- 
vant Facts — ^Reference Back to Master. 

Where upon the argument on the report of a Master in divorce 
it develops that the testimony does not fully disclose all relevant 
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facts, the cause will be referred back to the Master for further 
inquiry. TROUTMAN v. TROUTMAN, 94. 

EJECTMENT. 

1. Landlord and Tenant — Amicable Action in Ejeetnient — Evic- 
tion — Right to Recover Rent for Balance o-f Term. 

Where under the terms of a lease the landlord has the right 
upon the breach of a covenant not to remove goods from the 
premises to enter judgment for rent for the balance of the term, 
to collect the same and also to terminate the lease, as well as 
the right to enter an amiciible action and judgment in ejectment 
upon condition that he first cause to be filed in such action an 
affidavit setting forth the facts necessary to authorize the entry 
of such judgment in accordance with the terms of the lease, the 
landlord cannot evict the tenant and then sue for the rent for 
the balance of the term without showing that the dispossession 
was in accordance with the terms of the lease. THE FRANCIS 
PEROT'S SONiS MALTING CO. v. ZERR, 150. 

EMINENT DOMAIN. 

1. Judgment of VieweFS — ^Appeal — ^Decisiveness of Jury*s Ver- 
dict. 

In granting an appeal from the judgment of viewers to that of 
a jury, the statute necessarily invests the latter with a superior, 
and within reasonable limits decisive effect. The validity of the 
verdict depends, not upon its agreement with the award of the 
viewers, but upon what appears by the record of the issue tried 
before the jury. PENNA. R. R. CO. v. CITY OP READING, 70. 

EQUITY. 

1. Basis of Equitable Interposition. 

A mere apprehension that that which it is proposed to do in a 
lawful, may be attempted in an unlawful, way is not a sufficient 
basis for equitable interposition. 

.A majority of the members of the Gouglersville Band, a cor- 
poration of the first class, formed for "the promotion, cultivation 
and practice of the art of music by its members" with the town 
of Gouglersville designated by its charter as the place where the 
business of the said corporation was to be transacted, contem- 
plating changing the principal place of business from G. to M. and 
changing the corporation name, authorized the purchase of an 
auditorium in the borough of Mohnton, about three miles distant 
from Gouglersville. A minority of the members objected to the 
purchase on the ground that it was unlawful under the charter, 
and filed a bill in equity praying for a decree restraining the cor- 
poration and the majority of its membership from consummating, 
and from expending corporate funds in the consummation of, the 
purchase of the Mohnton Auditorium, and compelling restitution 
to the corporate treasury of the sum already paid on account of 
the purchase price. After this bill had been filed, the corporation 
by a majority vote resolved to change its corporate name from the 
"Gouglersville" to the "Marine" Band, and the principal place 
of business from Gouglersville to Mohnton by charter amendment 
and alterations of its by-laws according to law. Bill dismissed, 
HIESTER ET'AI.. v. GOUGLERSVILLE BAND ET AL., 29. 

2. Contract for Sale of Land — Specific Performance. 

Where a vendor sells real estate and thereafter it is discovered 
that she has but an undivided interest therein, the purchaser is 
entitled to a decree for specific performance for such interest as 
the vendor owns. MOLLIS v. BLANlD, 182. 

3. Equitable Action at Law — Verdict Determined by Situation 
at Time of Decree. 

In an equitable action at law the verdict is determined by the 
situation at the time of its entry. 

Plaintiff, on September 23, 1911, bought a lot of ground from 
defendant and on the day of the conveyance thereof, the parties 
executed an instrument under seal, in which, in consideration of 
said purchase and the payment by defendant to plaintiff of $1, the 
defendant agreed "to repurchase at the option of the said plain- 
tiff, at the expiration of one year from the date hereof, for the 
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sum of $2,500," a part of said lot. On July 12, 1912, plaintiff wrote 
to defendant a letter saying, "I will therefore give you notice that 
I will revert or resell this lot as per agreement to you at the stipu- 
lated figure, $2,500, as per agreement." Held: (a) That the plain- 
tiff's notice of July 12, 1912, remaining unretracted and unquali- 
fied, in defendant's hands on September 23, 1912, on that day 
declared to him the plaintiff's election to exercise his option under 
the agreement, and in so far as its effect depended upon the time 
fixed therein, bound defendant as an election then made or reit- 
erated, (b) Plaintiff's option by his election to exercise it on 
September 23 turned into a mutually binding contract whereby 
defendant repurchased the lot for $2,500 to be paid in a reasonable 
time after the date mentioned upon conveyance of the lot by 
plaintiff to defendant. MARKLEY v. GODFREY, 135. 

4. Bquitable Powers of Bankruptcy Courts. IN RE ALABAMA 
COAL, ETC., CO., BANKRUPT, 301. 

5. Injunction — ^Strikes — ^Picl^ets. NOL.DE & HORST CO. v. 
KRUGER ET AL., 179. 

6. Nuisances — Injunction — Noise and Vibration. YOCUM ET 
AL., V. MEINTG CO., 189. 

7. Riffht to an Accountings — Contract of Employment — ^Breach. 

Where a contract of employment is by its terms abrogated by 
the default of the employee, the employee, having defaulted, has 
no right to an accounting by his employer. NILAND v. HILDE- 
BRAND, 164. 

8. Situation at Time of Decree Governs. 

In equity the situation at the time of the decree, not at the 
commencement of the suit, is the criterion. HIEISTBR ET AL., 
V. GOUGLER6ILLE BAND ET AL., 29. 

9. Specific Performance. IMPINK v. SATTENSTEIN ET AL., 1. 
EQUITY RULES. 

1. Rules No 61 and 65 — ^Filing of Exceptions Nunc pro tunc. 

YOUSE V. JANSON & STAUFFER, 14. 

EVIDENCE. 

1. After-Discovered Evidence — ^>Iurder. COM. v. STRAZ- 
ZIEKI, 16. 

2. Automobiles — Speed. COM. v. AUMAN, 67. 

3. Bur^aiT — ^:VIibi. 

The fact that an accused resorts to the defence of alibi does 
not relieve the Commonwealth from proving beyond a reasonable 
doubt that he committed the alleged crime. 

The defence of alibi is of value only when the defendant's 
presence as shown at another place makes it impossible for him to 
have been present at the commission of the crime. 

To establish the defence of alibi it is not necessary to establish 
it beyond a reasonable doubt, but only by a preponderance of 
the evidence. COM. v. SHEELEY, 256. 

4. Conspiracy— 'History of Transactions — Statute of Limitations. 

COM. V. ROTHENSIEcJ ET AL., 259. 

5. lYaud. DRUMHISEK v. PENSYL, 283. 

6. Harmless Errors-Warnings of Dangrer. KTJNKEL v. AL- 
LENTOWN PORTLAND CEMENT CO., 54. 

7. Inference From Course of Dealing. 

The question being whether the defendant in a certain trans- 
action dealt with the plaintiff as an independent contractor or as 
the agent for a disclosed principal, evidence offered by plaintiff 
to show that in other instances it had dealt with the defendant 
as an independent contractor and was paid by the defendant, was 
properly rejected as irrelevant. REMPPLS CO. v. SHARP, 37. 

8. Marlcet Value of Land. PENNA R. R. CO. v. CITY OF 
READING, 70. 
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9. Objections Not Based on Exception Taken at the Trial — 
Specification of Objection. 

An objection to the admission of hearsay testimony not based on 
an exception taken at the trial and not specified in exceptions 
filed to the Court's decision cannot be effectively urged. NOLDE 
& HORST CO. V. KRUGER ET AL., 226. 

10. Rules of Evidence. 

The rules of evidence are safeguards of justice neither to be 
ignored with peril to substantial rights, nor on the other hand to 
be permitted to defeat justice. They are founded in common 
sense and adaptable to its exigencies. Their ground-work is neces- 
sity and they yiel-d to its requirements. CULiP v. TRA'NISIT & 
LIGHT CO., 84. 

11. Writings as Evidence of Collateral Facts — Question for Jury. 

As evidence of collateral facts, writings are for the jury. 
REiMPPIS CO. V. SHtARF, 37. 

EXECUTORS A ADMINISTRATORS. 

1. Payment to Administrator by Trustee— Decedents' Estates — 
Wl'ls — ^Intention of Testators-Disposition of Trust Funds. 

A bona fide payment to an administrator to whom letters have 
been regularly issued by an authority having jurisdiction to grant 
letters testamentary or of administration is a legal discharge to 
the debtor. 

On October 6, 1913, N., "being possessed of personal property 
valued at $30,000, executed a deed of trust to the R. Trust Co. 
which provided that the Trust Co. should hold said property in 
trust to invest and reinvest the same and apply all the proceeds 
in monthly installments to the si%pport and maintenance of N. 
during his lifetime. The deed stipulated that N. could dispose 
of said trust funds by will. Three days later N. executed his will 
making certain specific bequests amounting to $15,000, to take 
effect immediately after his death, and disposing of the residue 
of his estate. At the time said will was made all of N.'s property, 
excepting an interest in real estate amounting to about $2,500, 
consisted of the property conveyed to the R. Trust Co. in trust. 
N. died June 2, 1914. Held: That the trust fund was disposed of 
by the will. IN RE TRUST ESTATE OF FRANCIS REILLY 
NOLAN, 213. 

FOREIGN ATTACHMENT. 

1. Act 24 May 1887, P. L.. 197. NIES v. VITRIFIED BRICK 
CO., 95. 

FRAUD. 

1. l>€X?rec in I>ivorcc Procured by Fraud. OSWALD v. 
OSWALD, 177. 

2. Evidence — Question for Jury. 

Where in an action to recover money alleged to have been pro- 
cured by fraud, the evidence is contradictory, the question is for 
the jury. 

The principle that fraud is never presumed, but must be estab- 
lished by direct proof or by circumstances clearly proved sufficient 
to warrant an inference of its existence, must be taken with the 
rules: that where the evidence of fraud is sufficient for submission 
to the jury, its adequacy to prove it is for them; that where the 
proof of it is circumstantial, the issue is to be decided upon the 
aggregate, the cumulative effect of the whole evidence; and that, 
where in any case the conclusion depends upon disputed facts 
and the probable and reasonable inferences from them and mu-st 
be based upon presumptions of fact to be made by the jury, there 
is no rule of law which the Court can apply to test the accuracy 
of their finding. DRUMHISER v. PENSYL, 283. 

GARNISHEE. (See Attachment Execution). 

GIFTS. 

1. Husband and Wife — ^Evidence — Proof of Intent to Give. 

While in order to constitute a gift from husband to wife the 
law doe.*? not dispense with an actual or constructive delivery, it 
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accepts the acts of the donor, if a clear intent to give is shown, 
as amounting to delivery, when it would not do so if the donor 
and donee occupied sepqjrate habitations and were not members 
of the same family. 

A new trial will "be granted where the jury finds title to property 
in a wife by gift from her husband upon evidence which fails to 
show a clear intent on the husband's part to give. BESORE v. 
BESORE, 60. 

HTJSBAND AND WIFE. 

1. Gifts— Proof of Intent. BESORE v. BESORE, 60. 

2. Marriage— Ck>nunon Law Marriage. 

A common law marriage must be proved by evidence that satis- 
fies the mind that there was an actual agreement to form the 
lawful relationship of husband and wife. EST. OF AARON 
LOR AH, 217. 

INDICT3IENT. 

1. Conviction on More Than One Count. COM. v. ROTH- 
ENSIES ET AL., 259. 

INITIATIVE AND REFERENDUM. (See Municipal Law).. 

INJUNCTIONS. 

1. Equity — Invasion of Civil Rights — Strikes — ^Pickets — Unlaw- 
ful Acts — Intimidation and Riot. 

An unlawful invasion of the rights of a person is a proper sub- 
ject of equitable interference by injunction. 

Where an employer seeks an injunction against unlawful acts 
of strike pickets, the fact that the strike was brought about by no 
unlawful conduct on the part of the employer is of importance as 
showing that it has come into court with clean hands. 

Equity will permanently enjoin strike pickets from committing 
acts which lead to intimidation and riot. NOLDE & HORST CO. 
V. KRUGER ET AL.. 179. 

2. Equity — Nuisances — Noise. YOCUM ET AL., v. MEINIG 
CO., 189. 

INSURANCE. 

1. Mutual Fire Insurance— Assessment — Statute of Limitations 
■ — ^Excessive Demand by Plaintiff — Interest — ^Liability of Policy 
Holder for Assessments^— Regularity and Legality of Assessments 
Presumed — Expense of Collection. 

A mutual fire insurance company is not entitled to collect as- 
sessments which are barred by the statute of limitations. 

A plaintiff making an excessive demand is not entitled to in- 
terest. 

Where the holder of a policy, in a mutual fire insurance com- 
pany retains his policy for seven years without receiving, because 
of a mistake in the company's records, any demand for the pay- 
ment of assessments and without inquiring as to his liability for 
any, and then affirms its subsistence as a continuing contract by 
assigning it, he is liable for assessments made against policyholders 
during the time he held his policy. 

The regularity and legality of assessments in mutual insurance 
companies is presumed. 

Where a mutual fire insurance company neglects to make 
proper demand for an assessment at the proper time, the policy- 
holder is not liable for expenses of collection. MUTUAL FIRE 
INS'. CO. V. HARTMAN, 171. 

INTEREST. 

1. Allowance of Interest Whei*e Plaintiff's Claim Is Grossly 
Excessive. CITY OF READING v. READING AUTO CO., 33. 

JUDGMENTS. 

1. Power to Open Judgment Is Equity Power. BEAVER v. 
BANKS, 92. 
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2. Rule to Open — Denial of Averments of Defendant's Petition — 
Borden of Proof — Pleading. 

Where on a rule to open a judgment every allegation averred 
by the defendant is denied by the plaintiff, the defendant must 
support his petition by evidence. FITZGERADD v. G. M. BRIT- 
TON CO. ET AL., 219. 

3. Rule to Open — Entry of Judgment Without Authority. 

In an action in assumpsit against A. and B., trading as partners, 
B. filed an atRdavit averring that she, a married woman, had 
signed the contract upon which suit was brought at the instance, 
request and with full knowledge of the plaintiff as surety and 
guarantee for A., and not as a partner. When the case was called 
for trial it was continued because of P..'s illness. Liater, 
without notice to or authority from B., A. agreed to the entry of 
judgment against himself and B. for $2,000 in settlement. On a 
rule by B. to open judgment the plaintiff did not deny that A. had 
agreed to the entry of the judgment without B.'s authority. Rule 
absolute. BALTIMORE FERTILIZER CO.. INC., v. F. K. WALT, 
JR., ET AL., 291. 

4. Rule to Open Judgn\ent Entered on Judgment Note— War- 
rant of Attorney Dated on a Sunday — Consideration— Forgery — 
Preponderance of E^idenco— Practice, C. P. 

A judgment will not be opened because the warrant of attorney 
appears to be dated on a Sunday. 

A judgment entered on a judgment note will not be opened on 
the application of the defendant based on alleged want of consid- 
eration and forgery of the defendant's name where the prepon- 
derance of the evidence points to an adequate consideration and 
to the genuineness of defendant's signature. 

A chancellor may not open a judgrment unless there is more 
than oath against oath. SAUL v. GRUBER ET AL., 20. 

5. Setting Aside — ^.\ct 9 July, 1897, P. L. 237. 

In a proceeding under the Act 9 July 1897, P. L. 237, to set 
aside a judgment upon which execution has been issued, the un- 
contradicted evidemce showed that plaintiff had a certain amount 
of money which she advanced to the defendant, her husband; 
that the defendant confessed judgment to her for it; and that, 
having a judgment covering the whole amount she had to dis- 
pose of, confessed by defendant after receiving part of it and in 
the expectation of getting the remainder, she kept no detailed ac- 
count of the dates and items of the various advances. Held: That 
the evidence sustained the judgment. HJBRTZOG v. HERT- 
ZOG, 275. 

JURISDICnOX, o. c. 

1. Monument for Decedent. 

The Orphans* Court, in the absence of any consent, has juris- 
diction over the erection of a monument to mark the place of 
Interment of a decedent. 

Credit for the cost of the erection of an appropriate monu- 
ment to mark the place of interment of a decedent will be allowed 
in an administration account. 

The sum of $1,500 is not an exorbitant sum to expend for the 
purchase and erection of a monument for a decedent whose estate 
is upwards of $85,000. EST. OF CHARLES N. MILLER, 96. 

liAOHES. 

t. Delay in Settlement of Do<'edents' Estates. EST. OF JOHN 
F. REIFSNYDER. 201. 

LANDLORD AND TENANT. 

1. Ejectment — Rig-ht to Recover Rent for Balance of Term. 

THE FRANCIS PEROT'S SONS MALTING CO. v. ZERR, 150. 

2. Lease— Right of Trustee to Assume or Reject Lease Held by 
Bankrupt. IN RE ALABAMA COAL, ETC. CO., BANKRUPT, 301. 

3. Power to Distrain — "Rent"— -I^ase. 

A landlord's ri^ht to be paid out of the proceeds of a sale de- 
pends on his power to distrain on the qoods ---old. 
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The power to distrain being incident solely to that which is 
strictly rent, the landlord can make the tenant's goods liable to 
distress only if and to the extent that his demand is rent properly 
speaking, or if and to the extent that the agreement of the parties 
has made it rent enforceable by distress. 

In order to be effective, the intention disclosed by the leese to 
make collectible by distress as rent sums expended for improve- 
ments etc., must be clear. The right of distress cannot toe given 
by way of implication. 

In order to be regarded as rent, sums for improvements, etc., 
stipulated to be paid by a lessee, must have to do with the use of 
the premises by the lessee or some advantage to be derived by" 
him in connection with their use, constitute a part of the return 
' to be m.ade for such use or advantage, and be due to the lessor. 
DEISHER V. AMUSEMENT CO., 197. 

4. Term of licase— ^Holdin^ Over — 'New Ijease— Waiver of Ckm- 
ditions by Tjandlord — Province of Jury— ^Equity— Opening Judg- 
ment. 

In the absence of a contrary agreement based upon a new con- 
sideration, a tenant for a term, holding over, does so subject to all 
the covenants and stipulations of the original contract applicable 
to his present situation. 

Where at the expiration of a written lease the landlord agrees 
to allow the tenant to remain until it suited him to re'Vnove upon 
a month's notice, the tenant to pay the same rent as that stip- 
ulated in the original lease, a new lea.se is created, and the land- 
lord will be held to have waived conditions contained in the 
original lease. 

Where there is a substantial and decisive question as to terms 
of an oral agreement made between two parties, that question is 
peculiarly for a jury's determination. 

An application to open a judgrment, entered by authority con- 
ferred by a lease, is addressed to the equitable powers of the 
Court. BEAVER v. BANKES, 92. 

LIENS. 

1. Bankruptcy — Sale Discharged of lilens — Notice. IN RE 

READING HAT MFG. CO., BANKRUPT, 299. 

2. Mortgage — ^Discharge by Sale on a Judgment for Part of 
Mortgage Debt. 

L. executed a mortgage to six persons, the indebtedness being 
evidenced by six b,onds which expressly referred to the mortgage. 
M., the holder of one of these bonds, brought suit in assumpsit 
on it against L., who confessed judgment, and thereupon the 
property covered by the mortgage was sold on a fi fa. The record 
of the distribution of the fund raised by the sale showed that two 
of the bonds did not participate. H^d: That the lien of the mor t- 
gage was discharged by the sale. ESTATE OF BARD LUDWIG, 
237. 

3. Municipal Taxes — ^Priority of Payment in Bankruptcy. IN 

RE EDMUND J. GABLE, BANKRUPT, 210. 

MASTER AND SERVANT. (See Negligence.) 
MECHANICS' MENS. 

1. Amendment — Act 4 June 1901, P. li. 434, Sec. 51. 

Under the Act 4 June 1901, P. L. 431, Sec. 51, amendments to 
mechanics' liens are of right saving intervening rights, and may 
be allowed after application to strike off the liens. 

The general principle requiring amendments to be liberally al- 
lowed applies to Sec. 51 of Act 4 June 1901, P. L 431. 

The lien may be amended after the expiration of the Statutory 
period for filing. STEINITZER v. SOHOUL, ET AIL., 43. 

2. Act 4 June 1901, P. Ij. 431, Sec. 51 — ^Amendmentr— Pleading — 
Existence of Intervening Rig^hts. 

On a petition to amend a mechanic's lien under Act 4 June 1901, 
P. L. 431, sec. 51, where the record on its face does not Indicate 
that any intervening rights have arisen, the 'burden is not on the 
plaintiff to negative the existence of intervening rights. 
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An exception contained, not in the enacting clause of a statute 
but in a subsequent clause by way of proviso, etc., does not have 
to be negatived by the party proceeding under thp statute, but is 
to be invoked by the party seeking the benefit of it, upon whom 
rests the iburden of bringing himself squarely within the exception. 
STEINITZER v. SaHOLL BT AL,., 43. 

3. Act 4 June 1901, P. Li. 431. Right of Joumieyiiian to FUe 
« liien — Affidavit of Defence. 

An affidavit of defence to a scire facias sur mechanics' lien 
is sufficient which denies that the plaintifC was either a master 
workman or a su«b -contractor and avers that he was only a jour- 
neyman plasterer engaged with a number of others hy a con- 
tractor who had contracted with the owner to do the plastering. * 

A journeyman is not entitled to a lien under the Act 4 .June 
1901, P. Lr. 431. DUNKELBERGER v. THE NARROW FABRIC 
CO., INC., 175. 

MORTGAGKS. 

IMscharge of liien. ESTATE OF BARD LUDWIG, 237. 

MXJNIClPAIi liAW. 

1. Municipal Tax€Js — IMority of Payment in Bankruptcy. IN 

RE EDMUND J. GABLE, BANKRUPT, 210. 

2. Negligence — Inclepeudent Contractor — Kffect of Permit. 

BULLOCK AND WIFE v. CITY OF READING, 285. 

3. Negligence — Projection of Gutter Above Sidewalk. DEL- 
LICKER V. BOYERTOWN, 26. 

4. Statutes — Construction — ^Act 27 June, 1913, P. L. 568, Ait. 

XIX and XX— Initiative and Referendum — Initiative Not to Be 
Used to Accomplish a Direct Repeal of an OrdinaiM»e Just Passed 
by Council. ' 

He who sets up and seeks to enforce a right predicated upon 
an exception in the law, must bring himself sauarely and fully 
within it. 

The language of any portion of a statute must be understood in 
the light of the whole of it, giving due effect to every portion, and 
by reference from one to the other explaining, and if need be, 
restraining the generality of, one so as not to conflict with an- 
other, thus harmonizing all and assigning to each its proper mean- 
ing and legitimate field pf operation. 

Specific provisions relating to a particular subject must govern 
as against general ones in other parts of a statute, although the 
latter, by itself, would be broad enough to cover the subject to 
which the specific provisions relate. 

Where one provision of a statute grants a right upon designated 
terms, and a later "provision of the same statute grants the same 
rights upon different terms, the earlier provision must be under- 
stood as not comprehending the specific right granted by the later, 
and that right, whenever its substance is involved, must be as- 
serted and exercised in the form and in accordance with the re- 
quirements prescribed by the last provision. 

In enacting Article XIX of the Act 27 June, 1913, P. L. 568, 
relating to the initiative, and Article XX, relating to the referen- 
dum, the Legislature intended to apply each exclusively of the 
other to that division of the general subject of submitting legisla- 
tion to popular vote of which it particularly treats; so that the 
initiative cannot be employed for the purpose of accomplishing- 
that which is made the subject of the referendum. 

Article XIX of the Act 27 June, 1913, P. L. 568, creates no 
right to initiate a direct and simple repeal, such as under Article 

XX of the same Act may be accomplished by means of the 
referendum. 

The construction placed upon a similar statute by the courts 
of a foreign state, prevails in Pennsylvania only in so far as it is 
in harmony with the spirit and policy of the laws of Pennsylvania. 
COM. EX. REL. V. MARKS, 116. 

5. Taxes — ^Mistake by City Treasurer as to Payment. IN RE 

EDMUNT> J. G-ABLE. BANKRUPT, 210. 
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NEGIJGENCE. 

1. Choiee of Ways. 

The rule that where a person, having a choice of two ways, 
one of which is perfectly safe, and the other of which is subject to 
risks and dangers, voluntarily chooses the latter and i? injured, 
such person is, as a matter of law, guilty of contributory neg- 
ligence, is subject to the qualification of the general rule that 
where a person by his own act incurs a danger, which, though 
apparent, is not so imminent as to threaten certain and imme- 
diate injury, but nmy reasonably be treated as capable of being 
neutralized by caution, the question of contributory negligence is 
for the jury. CULP v. TRANSIT & LIGHTT CO.. 84. 

2. Contributory Xejjrligence— Master and Servant— Place of Em- 
ployment — Cement Storage Bin — Judj^ment n. o. v. 

In an action by a wife to recover damages for the death of her 
husband caused by defendant's negligence, it appeared from testi- 
mony submitted on behalf of the plaintiff: that the husband had 
been set to work removing cement from one of a series of storage 
bins at the defendant's mill; that while so engaged a block of 
hardened cement, which had formed on top of a pile of soft 
cement and remained hanging to the side of the bin for over a 
year, loosened and fell upon defendant, crushing him to death, that 
the said block of cement had been allowed to remain in the bin 
for over a year, during which time the bin had been emptied 
seven or eight times without disturbing the hardened block; and 
that the defendant had not warned the deceased against the 
danger incident to working in the said bin. The defendant's 
theory was that the deceased met death by suffocation caused by 
the falling of soft cement which he had undermined. Defendant's 
request for binding instructions was refused and the jury found 
a verdict for plaintiff. On a rule for judgment n. o. v.. Held: 
That the question of the defendant's negligence and the deceased's 
contributory negligence was properly submitted to the jury. 
KUNKEL V. ALLENTOWN PORTLAND CEMENT CO.. 54. 

3. Evidence — Harmless Error — Relevancy — Warnings of 
Danger. 

No error is committed by refusing to admit evidence bearing on 
a theory of accident plainly redected by the jury. 

Evidence of customary warnings are irrelevant so long as they 
do not pertain to the conditions of danger which are alleged to 
have resulted in the accident. KUNKEL v. ALLENTOWN PORT- 
LAND CEMENT CO.. 54. 

4. Landlord and Tenant — ^Plaintiff's Statement — ^Rule for Judg- 
ment, n. o. V. 

In in action for damages for personal injuries alleged to have 
been caused by the collapse of a grandstand, the plaintiff's state- 
ment averred: "Said pavilion or grandstand at the time said 
premises were leased as aforesaid, for the purpose aforesaid, was 
faulty and defective in construction, in that the lum'ber that had 
been used in the construction thereof for the purpose of sustain- 
ing and holding up the same, had become decayed and rotten." 
On a rule for judgment n, o. v. Held: That the words "In con- 
struiction" as used in the statement referred not back to the time 
the grandstand was originally built, but to its condition at the 
time it was leased. WEIDA v. LAUER, 111. 

5. Municipalities — Obstruction on Sidei%alk — Notice — Binding 
Instructions. 

In an action against a municipality to recover damages for 
personal injuries sustained by plaintiff by falling over a curbstone 
lying across the sidewalk, the Court properly directed a verdict 
for the defendant where the evidence failed to show how or when 
the stone got on the pavement and that the defendant had either 
actual or constructive notice of the obstruction. BULLOCK AND 
WIFE V. CITY OF READING, 285. 

6. Municipalities — ^Independent Contractor — ^Permit. 

A municipality is not liable for the consequences of the wrong- 
ful act or omission of one not standing in a subordinate relation 
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to it, although the municipality, through its officers, exercise a 
general supervision and direction respecting the work or opera- 
tions in progress. 

A municipality is not liable for the negligent conduct of work 
upon its streets by property owners acting under the license, either 
directly or through a contractor. BULLOCK AND WIFE v. CITY 
OF READING, 285. 

7. Obstruction of Highway — Piling Rails in Highway in Unusual 
Manner — Contributory Negligence. 

In an action by a widow to recover damages for the death of 
her husband alleged to have been caused by the negligence of the 
defendant, it appeared that in replacing rails in its street railway 
the defendant placed the new rails temporarily in the driveway 
of the street along the curb in front of the decedent's residence, 
laying them not in a straight line and alongside of one another, 
but more or less obliquely, or diagonally, upon one another, thus 
piling them three or four Inches higher than the curb. At 9:30 
o'clock on a fairly dark night, the defendant crossed over the 
rails into the street to look whether a car was coming, which his 
daughter, then at his house, intended to take to go to her home. 
Observing a car approaching, he attempted to return over the 
rails and curb, in order to get his daughter's basket and escort 
her to the corner where the car stopped, about 140 feet away. In 
so attempting he fell over the rails, was thrown violently on the 
sidewalk and sustained internal injuries, from the effects of which 
he died eight days later. The defendant had placed no danger 
signal lights on the rails and the nearest city light was 140 feet 
distant. About eight feet north of the place where decedent 
crossed th© rails there was a ten-feet alley opening unobstructed 
into the street. There was no evidence to show that the manner 
in which the rails were placed and piled was a usual or necessary 
one, or one sanctioned by any fixed standard. Held: That the 
question of defendant's negligence was properly left to the jury. 
CULP v. TRANSIT & LIGHT CO., 84. 

8. Projection of Gutter Above Sidewalk — ^Evidence of Dangerous 
Condition— Constructive Notice of Defect. 

In an action against a borough for damages for personal injuries 
caused by defendant's negligence in allowing an iron trough gut- 
ter, which extended across the pavement from building line to 
curb, to project above the pavement to such an extent that it was- 
dangerous, evidence that other persons had fallen over the gutter,, 
together with the fact that the plaintiff himself was thrown by 
the projection, is admissible as bearing upon the dangerous char- 
acter of the place. 

Where such a condition is plain to observation and continues 
for one or two months, the jury is warranted in finding that the 
borough officers had cons-tructive notice of its dangerous condition. 
DELLICKER v. BOYERTOWN, 26. 

9. Railroads — Contributory Negligence — ^Irresistible Inference- 
Direction of Verdict. 

Where the circumstances surrounding the death of a person by 
collision with a train at a railroad crossing lead irresistibly and 
clearly to the inference of contributory negligence, it is the duty 
of the Court to direct a verdict for the defendant. GEIST v. 
PHILA. & RDG. RLWY. CO., 239. 

10. Railroads — Grade Crosslno: Collision Between Locomotive 
and Wagon. 

In an action against a railroad company to recover damages for 
personal injuries sustained by the plaintiff in a collision between a 
locomotive and a wagon on which the plaintiff was riding, the case 
is for the jury where the evidence tends to show that plaintiff 
stopped, looked and listened at a point about 130 feet from, the 
railroad crossing where his view was obstructed by the breast- 
works of a dam and by a shed on a property next to the railroad; 
that after thus stopping he proceeded on toward the crossing and 
stopped, looked and listened again at a point from 25 to 30 feet 
distant from the nearest rail of the track; that at the point where 
he stopped a second time he had a view along the track in the 
direction from which the engine came for a distance from 500 
to 700 feet, although his view was partially obstructed by an ever- 
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jarreen tree, a grape arbor and a leafless maple tree: and that plain- 
tiff, not seeing or hearing a train, started over the tracks with the 
result that the engine struck his team where the shafts are 
fastened to the body of the wagon. STROMAN v. PENNA. R. R. 
CO., 154. 

11. Kailroads — Grade Crossings — ^Measure of Duty — ^Absence of 
Safety Gates or Watchman. 

The measure of a railroad company's duty in runnii>g over a 
grade crossing is not a fixed and invariable one, but depends upon 
the surrounding conditions; but where everything has been done 
that can under any conditions be done, where nothing more can 
be suggested or called for, it cannot be found that there was negli- 
gence, because, perchance, something else which nobody can nanae 
might have been done. 

The absence of a safety-gate or watchman at a grade crossing 
cannot be treated as in itself conclusive evidence of negligence 
without regard to anything else that has been proven. 

A jury cannot hold parties to a higher standard of care than the 
law requires, nor find anything to be negligence which is less than 
the failure to discharge a legal duty. GEIST v. PHIIiA. & RDG. 
RLWY. CO., 239. 

12. Railroads — Speed — Bell and Whistle — Scintilla of Proof — 
Binding Instructions. 

Upon the questions of the speed of a freight train, of the ringing 
of the engine bell and of the repeated sounding of the whistle, the 
testimony of one witness that the train was going 25 or 30 miles 
an hour approaching a crossing, and that neither the engine bell 
nor the whistle was sounded is insufficient to carry the case to the 
jury where such witness was not in a position fairly to judge of 
the speed of the train and there was no evidence either that he 
was listening to the bell or whistle or had any special reason or 
opportunity for accurate observation, and where his testimony is 
contradicted by direct testimony of the engineman, the brakeman, 
the flagman, the fireman and the conductor. 

A controverted question of fact is not entitled to be submitted 
to the jury as a basis for a recovery where the proof of it adduced 
by the party on whom the burden rests amounts to no more than 
a» scintilla. 

In determining whether the proof of a controverted question of 
fact amounts to more than a scintilla or not, the evidence of the 
party upon whom the burden of proof rests is to be judged of in 
connection with the admitted facts of the case and those estab- 
lished by undisputed evidence, and if these are of suich a character 
as to overcome the presumptions capable of arising upon the 
party's evidence standing alone, so as to reduce its force to a mere 
scintilla, it must be declared that there is no evidence warranting 
a finding in his favor. 

A fact may be so clearly proven that a court, in the due admin- 
istration of justice, must treat it as a fact because of proof that 
convinces an unprejudiced mind beyond a reasonable doubt. In 
such a case a jury cannot capriciously disregard such proof, and 
where a finding for plaintiff cannot be reached by it without such 
disregard, and would therefo^is have to be set aside, the Court is 
not required to submit the case, but properly directs a finding for 
defendant. GEIST v. PHTI.A. & RDG. RLWY. CO., 239. 

13. Right of Adult Son to Recover Damages for Death of 
Father — ^Act 26 April, 1855, P. Li. 309. 

Under the Act 26 April, 1855, 'P. L. 309, as amended by the Act 
7 June 1911, P. L. 678, if children have a reasonable expectation 
of pecuniary advantage from the continued life of the parent, 
they are entitled to recover damages for such loss. ^ 

The question whether a son, the plaintiff, had a reasona^ble ex- 
pectation of pecuniary advantage from the continued life of his 
father, whose death resulted from alleged negligence of the de- 
fendant, should be submitted to the jury where the evidence 
shows: that the father, a widower, and the son, a bachelor, lived 
together at the time of the father's death; that the father earned 
$400 a year, which was put into a common fund with the son's 
earnings; and that this fund was used for housekeeping, for 
payments on account of a mortgage on the house which was 
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owned by the father but deeded to the son over a year prior to 
the accident, and for improvements made to the house after the 
conveyance thereof to the son. KERNS v. READING TRANSIT & 
LIGHT CO., 61. 

14. Risk of Employment^— (Patent Dang;er— Safe Appliances-— 
Contributory Negliirenoe— Non-Suit. 

In an action by a wife to recover damages for the death of her 
husband alleged to have been caused by the defendant's negligence 
in failing to provide proper appliances and method for operating 
an incline plane at a stone quarry, a non-suit is properly entetred 
where the evidence of plaintiffs witnesses shows that the danger 
surrounding the deceased's occupation was open and patent, ^ that 
there was no defect in appliances, and that the accident resulted 
from the deceased's own mistake. MINKER v. BIRI>SBORO 
iSTONE CO., 161. 

NEW TRIAL.. (See Practice, C. P. and Q. S.) 

NOTES. (See Bills and Notes). 

NUISANCES. 

Equity — Injunction— Glove Factory — ^Residential Neighborhood 
— Noise and Vibration. 

Ekiuity will permanently enjoin a manufacturing corporation, 
its officers and agents from permitting its employees to throw 
refuse or other articles upon the property of adjoining owners. 

A manufacturing establishment first on the ground and then 
undoubtedly lawful may, by the subsequent development of the 
surroundings and the manner in which they are affected, become 
a nuisance. 

The mere fact that a section of a growing and busy city at the 
time of the erection of dwelling houses is a quiet, residential one 
constitutes no guaranty that it will forever remain such, nor (in 
the absence of municipal or legislative restriction) a valid or suffi- 
cient reason in equity for inhibiting the introduction of lawful 
prosecution of enterprises which cannot but modify its previous 
character and make it less desirable for the purposes the first- 
comers had in view when they selected it. 

Where the operation of a glove factory in a residential neigh- 
borhood causes annoyances which, judged by what is comnion in 
the community, are unusual in kind or degree, a menace or posi- 
tive detriment to health, impair the right of free use and enjoy- 
ment of property and it appears that all this results from a mode 
of conducting the business objected to which admits of modifica- 
tion (though at some sacrifice to the owner) so as to avoid or 
mitigate the effects referred to, there is no principle of justice that 
can be invoked to deny to the injured party such measure of relief 
as can be granted without needlessly striking down a widely use- 
ful industry. 

Where the facts and equities call for it, a chancellor is required 
to give relief by injunction; but such injunction should never go 
beyond the requirements of the particular case; and under no 
circumstances should a decree be entered the apparent practical 
effect of which will be to close an industrial plant, if it is possible 
to frame another decree which will give such relief as the plain- 
tiff is entitled to. YOCl'M ET AL. v. MEINIG CO., 189. 

ORDINANCES, CITY. 

t. Act 27 June, P. L. 568 — Initiative and Referendum. COM. 
EX REL,. v. MARKS, 116. 

PARTNERSHIP. 

1. Agrt»eniont — Question for Jury. 

AVhere A and B by a written agreement deal with each other 
with reference to the entire interest in an amusement device and 
its operation and management, A agreeing to pay B a stipulated 
portion of the net proceeds, the balance presumptively going to 
A, and A denies that the relationship to B resulting from said 
agreement constituted a partnership and f^stifies that he did not 
in fact deal with B as the owner of the entire interest in the 
device, but as the attorney for C, the question of partnership is 
for the jury. JOHN J. WITMAN, ETC., v. LEVAN ET AL., 252. 
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2. Suit Against €o-PartnershiiH— Names of Indiiridual Defend- 
ants. 

A suit against a co-partnership must, in order that. a judgment 
may be entered, set out the 'names of the individuals compos- 
ing it. JOHNSON & CO. V. MOTOR SUPPLIES CO., 278. 

PliEADINO. 

1. Declaration — ^Act 25 May, 1887, P. li. 271 — Common CJonntSH— 
Affidavit of Defence. ^ 

The common counts have no place in pleading under the Act 25 
.May, 1887, P. L. 271, and they require no affidavit of defence. 
SUTUNK V. eOHE[PF(L,ER, 17. 

2. Denial of Averments of Petition— Burden of Proof. FITZ- 
GERALD V. G. M. BRITTON CO. ET AL., 219. 

3. Exception Contained in Statute as a Proviso. STEINITZER 
V. SCROLL ET AL., 43. 

PRACTICE, C. P. 

1. Act of 24 May, 1887, P. L. 197 — ^Foreign Attachment — ^Entry 
of General Appearance for Defendant— Judgment for Want or 
Insufficiency of Affidavit of Defence. 

Under the practice Act of 1887 where an action of assumpsit is 
commenced by a foreign attachment and the defendant enters a 
general appearance, the plaintiff, having filed his declaration, may 
require, and ask for judgment for want or Insufficiency of, an 
affidavit of defence. NIES v. VITRIFIED BRICK CO., 95. 

2. Affidavit of Defence — Setting Out WWtten Instrument Re- 
ferred to Therein. 

An affidavit of defence is fatally defective which fsiils to have 
attached to it a copy of an instrument in writing referred to and 
relied upon in it. 

Such deficiency. However, may be supplied by supplemental affi- 
davit filed by leave of Court. TURNER v. STANDARD PROTEC- 
TIVE SOCIETY, 46. 

3. Allowance of Interest Where Plaintiff's Claim is Grossly 
Excessive. 

Where plaintiff's demand has been greatly in excess of what was 
justly due, interest is not to be awarded as a compensation for the 
withholding of payment. CITY OF READING v. READING 
AUTO CO.. 33. 

4. Assumpsit Upon a Recognizance — Defences. 

In an action of assumpsit upon a recognizance entered into by 
the defendants to secure the payment of a weekly allowance for 
the support of a wife, the proper practice is to enter judgment 
for the Commonwealth for the full penalty, liquidate the ar- 
rearages from time to time, and issue execution for the amount so 
liquidated and not for the whole amount of the penalty. 

The only defence that can be successfully interposed in such an 
action is either release or payment in conformity with the Court's 
decree. COM. to use, etc., v. SCHOEL.KOPF, 145. 

5. Charge of Court. 

It is not error for the Court in the charge to state an undis- 
puted fact with literal and substantial correctness. FISHER v. 
FISHER, 142. 

6. Damages for Appropriation of liand. by Right of Enihient Do- 
main — ^Verdict Below Ijowest Estimate of Defendant's Witnesses. 

In an action for damages for the partial taking and aestruc- 
tion, under the right of eminent domain, of defendant's property, 
the jury rendered a verdict in favor of plaintiff for $1,852, which 
was $1.48 below the lowest estimate of defendant's witnesses of 
the difference of market value of the property by reason and at 
the time of the appropriation. Held, that the disproportion is 
not so gross or shocking to justify the setting aside of the verdict 
as inadequate or as evidencing prejudice on the part of the jury. 
PENNA. R. R. CO. v. CITY OP READING, 70. 
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7. Hamiless Error. 

An intimation from which the jury might or might not derive 
the impression that there was no cause of action is proven harm- 
less by a verdict finding in favor of plaintifC. FENNA. R. R. Co. v. 
CITY OF READING. 70. * 

8. Judgment n. o. v. — Evidence Considered. 

In considering a motion for judgment for the defendant n. o. v., 
the defendant's contradictory testimony iff eliminated, and the 
question is whether the evidence submitted, if believed, was sufli- 
cient to warrant the jury in finding a verdict for the plaintiffs. 
DEOLdLflCKER v. BOYERTOWN, 26. 

9. Judgment n. o. v. — Request for Binding Instructions — Act 
22 April, 1905, P. Ij. 286. 

Where the plaintifC at the trial files a written request for binding 
instructions in his favor, which is declined, he may move for judg"- 
ment n. o. v. under the Act 22 April, 1905, P. L. 286. 

The Act of 1905 has made no radical change in the law or the 
relative functions of the Court and jury, which continue to forbid 
the direction of a verdict or the entry of judgment contrary to it 
wherever the questions legitimately belong to the jury. REMPPIS 
CO. V. SHARP, 37. 

10. Judgment n. o. v. — ^^^ritten Request for Binding Instruc- 
tions—Act 22 Aprtl, 1905, P. li. 286. 

In order to be entitled to a rule for judgment non obstante vere- 
dicto upon the whole record under the Act 22 April, 1905, P. L. 
286, the record must show that the party applying for the rule has 
presented a written request for binding instructions which has 
been reserved or refused. STETLER &. MENGEL v. BARTH, 41. 

11. New Trial — Reascxis — Rule XIJI, Sec. 1, Rules of Court. 

On a rule for a new trial the Court may consider reasons which 
are not assigned within four days after the verdict as provided 
by Rules of Court, Rule XLI, Sec. 1. KNOLL, TRUSTEE, v. 
COMMERCIAL TRUST CO., 122. 

12. New Trialr— Reason Resting on a Presumption Based on a 
Presumption. 

A verdict will not be set aside for a reason resting on a pre- 
sumption based on a presumption. PENNA. R. R, CO. v. CITY 
OP READING, 70. 

13. New Trial Based on Error Not Covered by Exception. 

The practice of this Court is more liberally to exercise the 
power of granting new trials, within the lirr/its of fairness to the 
opposing party, where the rights of the complaining party are not 
protected by exceptions than where they are, but toilet the lan- 
guage of the Court relating to incompetent evidence go unchal- 
lenged, to run the risk of the jury's action, and the same proving 
a disappointment to raise, as a ground for avoiding it, a point 
that might have been immediately and effectively made is not per- 
missible. PENNA. R. R. CO. v. CITY .OF READING, 70. 

14. Non-Suit — PlalntiflTs Evidence treated as Verity. 

On a motion for a non-suit, the testimony introduced on behalf 
of the plaintiff and the reasonable inferences to be drawn there- 
from are to be taken as verity KERNS v. READING TRANSIT 
& LIGHT CO., 61. 

15. Partnerships — ^Suit Against Must Join Partners as Defend- 
ants. JOHNSON & CO. v. MOTOR SUPPLIES CO., 278. 

16. Province of Court and Jury. 

Where the issue depends upon conflicting evidence, inferences 
from disputed facts and presumptions of fact in controversy, the 
decision of it belongs to the jury. REMPPIS CO. v. SGETARP, 37. 

17. Province of Court and Jury. 

The determination of an issue which depends upon conflicting 
statements of witnesses, upon disputed inferences from established 
facts, and upon presumptions the basis and propriety and effect 
of which as bearing upon the facts were in controversy, is for the 
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jury, and the Court has no power and no means of controlling 
their findings. STETLER & MENGEL v. BARTH, 41. 

18. Remedy for Offer of Fatally Objectionable Kvi<lenoe — Motion 
for Continuance. 

The rule that the remedy for an improper presentation of a 
case to the jury by counsel is to move a continuance at the time 
and that the remedy cannot be applied by granting a new trial 
when the party has taken the <ihance of a verdict, applies equally 
where relief is asked for fatally objectionable offers of evidence. 
PENNA. R. R. CO. v. CITY OF READING. 70. 

19. Rules of Court — Sec. 13 of Rules of Court. JOHNSON & 
CO. V. MOTOR SUPPLIES CO., 278. 

20. Trial — ^Remarks of Court — ^Allowance of Exception nunc 
pro tunc. 

No objection whatever having been made to a ruling or remark 
of the Court during the trial, an exception cannot after verdict 
be granted in respect to it, in the absence of assent to it by the 
opposing party. PENNA. R. R. CO. v. CITY OF READING, 147. 

21. Trials— Improper Remarks by Counsel in Opening to Jury 
— Influence Upon Jury. 

The contention of a losing party as ground for a new trial that 
the jury's verdict was influenced by reference of opposing counsel 
in his opening address to Incompetent evidence cannot be accepted 
without something tangible and positive to substantiate it, resting, 
if not in outward misconduct of jurors, then in internal evidence 
furnished by the record itself, Avith reasonable certainty charac- 
terizing the result as the product, not of the evidence, but of im- 
proper considerations, definitely pointed out, calculated and oper- 
ating to bring it about. PENNA. R. R. CO. v. CITY OF READ- 
ING, 70. 

22. VercWct Agrainst the Evidence as Ground for New Trial. 

Whether a verdict is "against and contrary to the evidence," is 
not to be tested by the fact that the conclusion of the jury differs 
from that which, upon the same evidence, the Court might arrive 
at were the issue one for its determination, but by the inquiry 
whether it is so perversely contrary to the only reasonable and 
proper construction of the evidence as to make it manifest that 
the jury must have overlooked its prominent and essential points 
STETLER & MENGEL v. BARTH, 41. 

23. Verdict Unlawful as Ground for New Trial. 

The jury was instructed that if they found that the plaintiffs 
were entitled to recover, they should have "a verdict for as much 
as their labors were fairly worth under the evidence." The ver- 
dict found in favor of the plaintiffs was for the exact amount of 
the plaintiffs' claim without interest. Held: the verdict was 
lawful. 

The jury is not bound to accept the statements of witnesses 
without 'qualiflcation. though not directly opposed. STETLER & 
MENGEL V. BARTH, 41. 

24. Wilful Offer of Incompetent Evidence — ^Rejection of Evi- 
dence. 

A wilful and intentional offer of wholly irrelevant and incom- 
petent evidence may be. and should by the Court be treated as, 
prejudicial to the opposing party notwithstanding its rejection. 

The Court cannot act upon an offer of evidence without hear- 
ing it, and the rejection of it makes it a silent part of the record. 
PEN^A. R. R. CO V. CITY OF READING, 70. 

25. Witnesses^— €ross-Examination — Opening Door for Question 
Not Permissible in Examination in Chief. 

An erroneous impression derivable from a statement elicited 
by one party in cross-examination of the other's witness may be 
removed by the latter party. 

When a subject is introduced by one party on cross-examina- 
tion of a witness of his opponent, the latter has the right to follow 
it up with questions which would not be permissible to him in 
chief. PENNA. R. R. CO. v. CITY OF READING, 70. 
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PRACTICE, EQUITY. 

1. Ccmtraets for Sale of Land — Specific Perfopmanco— Discre- 
tion of Equity to Grant Relief. 

In an action in equity praying for a decree for specific per- 
formance of a contract to convey land, relief is not tlie absolute 
right of either party. It is of grace only, and rer^ts in the dis- 
cretion of the Court to be exercised upon a consideration of all the 
circumstances of the case. That discretion is not an arbitrary 
one, depending upon the mere pleasure of the Court; it is con- 
trolled by recognized and established rules. 

Specific relief will be granted when it is apparent, from a view 
of all the circumstances of the particular case, that it will subserve 
the ends of justice, and it will be withheld where upon a like 
view it appears that it will produce hardship or injustice to 
either of the parties. HOLLJS v. BLAND, 112. 

2. Evidence — Objections Not Based on Exceptions. NOLDE & 
HORST CO. v. KRUGER ET AL. 226. 

3. Exceptions to Decree Nisi — Filing of Exceptions Nnnc Pro 
Tunc— Equity Rules Nos. 64 and 65— Discretion of Court. 

An application for leave, nunc pro tunc, to file exceptions to a 
decree nisi after the expiration of ten days from the entry of the 
decree, as provided by Rule No. 64 of the Equity Rules, must be 
made with reasonable promptness and followed up with reasonable 
diligence. 

Such an application will be refused where a decree nisi is en- 
tered with proper notice on January 24, a final decree entered on 
February 6 (of which counsel learned on February 10), and the 
exceptants waited 39 days before filing their application, and then 
did not accompany the application with the exceptions themselves 
and made no explanation for the delay or excuse for failing to 
press for a hearing on the rule. 

While the Equity Rules of Court have the force of statutory 
enactment, the Court in the exercise of judicial discretion may 
moderate their stringency under conditions in which their enforce- 
ment would be productive of injustice of exceptional hardship. 
YOUSE V. JANSEN & STAUFPER, 14. 

PRACTICE, O. C. 

1. Delay in Settlement of Estates. EST. OF JOHN F. REIF- 
SNYDER, 201. 

PRACTICE, Q. S. 

1. Charge of Court. 

Where opposing counsel in their closing speeches to the jury- 
recite in detail the evidence submitted and state the inferences 
drawn therefrom, as well as the inconsistencies from their re- 
spective viewpoints, it is not necessary for the Court in its charge 
to review the evidence in detail. COM. v. SHEEI^EY, 256, 

PROMISSORY NOTES (See Bills and Notes). 

PROVINCE OF COURT AND JURY. 

1. Conflicting Evidence. REMPPIS CO. v. SHARP, 37. 

2. Conflicting Statements — Disputed Inferences — Presiunptions. 

STETI^ER & MENGEL v. BARTH, 41. 

3. Damages — ^Allowance in Verdict for Lapse of Time Since 
Appropriation of Land Under Right of Eminent Domain — Qnes- 
tlon for Jury. 

The propriety of making any, as well as the amount of an allow- 
ance in the verdict for the lapse of time since the appropriation 
of real esrtate under the right of eminent domain is solely within 
the discretion of the jury; and where the jury were instructed in 
accordance with this rule, it is presumed that they performed the 
duty enjoinf^d upon them. PENXA. R. R. CO. v. (^TY OF READ- 
ING, 70. 
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PURE FOOD liAWS. 

1. Act 13 May, 1909, P. Ij. 520 — ^Food and DHnk. 

The Pure Food Act 13 May. 1909, P. I^. Ji20, being penal, must 
be strictly construed with due regard for the popular comprehen- 
sion, griving to the language its ordinary, popular meaning. 

Thus construed it does not embrace what in practical every- 
day usage and understanding is classed as a beverage or drink. 
COM. V. EINHORN, 89. 

RAILROABS (See Negligen<ie). 

RELAL PROPERTY. 

1. Sale of Liand — Contract — Sp€H^fic Performance. HOLLlS v. 
BLAND, 182. 

2. Title— Prescriptive Title. 

Evidence of exclusive, continued, open and undisputed posses- 
sion by a testator going back about 40 years before his death, 
existing at the time of his death, and admittedly thereafter main- 
tained under his will, with' the usual acts and incidents of owner- 
ship, repairing, renting and reception of rent, payment of taxes, 
etc., conclusively fixes the title in the testator in the absence of 
a paper title. 

Testator died leaving a will in which he "gave and bequeathed" 
certain properties to his daughters nominatim absolutely and pro- 
vided: "To my son, William B. Shaffer, I give and bequeath the 
income of property No. 621 South 6th Street, Readng, Pa., he to 
pay all the taxes, keep the property in good repair, and at his death 
it shall revert back to my surviving daughters or their children." 
Held: That the daughters surviving the testator are competent, to- 
gether with the son, to convey fee simple title to the property. 
CUSTER ET AL. v. KOMPA, 208. 

RECEIVERSHIPS. 

1. Bearing on Insolvency — Evidence. KNOLL, TRUSTEE, v. 
COMMERCIAL TRUST CO., 122. 

RECOGNIZANCES. 

1. Assumpsit upon a Recognizance — Defences. COM. TO USE, 
ETC., V. SCHOE'LKOPF, 145. 

2. Desertion and Non-Support — Defaultr-r-Petition for Release 
of Recog:nizor — ^Mistake in Law. 

The defendant in a desertion and non-support case, having been 
ordered to pay a weekly allowance to his wife and to enter into his 
own recognizance for compliance with that order, defaulted in pay- 
ment, and upon being arrested on a capias was released upon A.'s 
joining him, voluntarily and in open Court, in a recognizance con- 
ditioned for the discharge of costs, arrearages and thereafter ac- 
cruing weekly payments. A. paid $94 on this account and the 
defendant, being again in default, presented her petition praying 
to be permitted to surrender the defendant and thereu^pon and upon 
payment of arrearages to be exonerated from further liability on 
the recognizance, on the ground that she did not understand the 
nature of the obligation as recognizor at the time she assumed 
that obligation. Held: That A.'s misconception of the purport 
of the recognizance being a mistake purely in law, her petition 
for relief cannot be granted. COM. v. SCHOELKOPF. 11. 

REFERENDUM. (See Municipal Law). 
REMARKS OF COUNSEL. 

1. Trials — Improper Remarks of Counsel — Inference From E\i- 
dence. 

Remarks of the District Attorney in his closing address to the 
jury are not improper when they express an inference that Tna.y 
reasonably be based on a consideration of all the evidence sub- 
mitted. COM V. ROTHENiSIES ET AL., 259. 

RES ADJUDICATA. 

1. Identity of Kigfits Involved — Findings of Fact a Part of the 
Judgment — ^Evidence. 

Whether or not a question is res adjudicata as between the 
.same parties or those standing in their shoes, depends upon the 
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identity of the rights involved, and that is to be judged of by the 
facts upon which the judgment in the first case was predicated. 
The findings of fact, upon which the prtor judgment was based, 
are a part of that judgment and admissible to show the precise 
question. CITY OF READING v. READING AUTO CO., 33. 

2. Rule Not to be Extended by Implication. 

The rule of res adjudicata cannot be extended by argument or 
implication to matters not actively heard and determined by the 
prior judgment. CITY OF READING v. READING AUTO CO.. 33. 

RESTRAINT OF TRADE. y 

1. Agreement Not to Kngajse In Business. SIMMONDS v. CAL- 
LAGHAN ET AL.. 49. 

RUIiES OF COURT. 

1. Aflldavit of Defenc e S e a IS Rules of Court. 

A defendant does not satisfy the requirement of section 13 of 
the Rules of Court by a general assertion of ignorance, etc., as to 
the truth of an entire paragraph of the declaration. He must 
specify the "particular" fact concerning which he seeks the bene- 
fit of it. JOHNSON & CO. v. SflOTOR SUPPLIES CO., 278. 

2. Reason for New Trial— Rule XO, Sec. 1. KNOLL, TRUS- 
TEE, V. COMMERCIAL TRUST CO.. 122. 

S. Rule XXVn, Sec. 5 — Judicial Notice. HIESTER ET AL v. 
GOUGLERSVILLE BAND ET AL., 29. 

SALES. 

1. Conditional Sales — ^Title— Unconditional Ownership— Posses- 
sion. 

F. bought two mules at auction from Z., giving in payment a 
note endorsed by L. After the sale F. took the mules to his own 
farm, where they remained at work. A few days later F. and L. 
agreed in writing that the mules should "remain" the property 
of L. until payment of the note by F. While in F.'s possession the 
mules were levied on by one of F.'s creditors before the note was 
paid. The jury found that L. was the owner of the mules under a 
charge which instructed them that "if there was an arrangement 
between F. and L. that upon L.'s signing the note the mules were 
to be his, then that arrangement is binding upon the parties and 
settles this controversy." On a rule for a new trial. Held, that 
it was necessary to satisfy the jury that there was a real acquisi- 
tion of positive and unconditional ownership by L. in good faith, 
with such possession by or for him as could reasonably be ex- 
pected under the circumstances. LEININGER v. FICHTHORN 
ET AL., 143. 

2. Conditional Sale — ^Transfer of Possession — ^Tltle. 

Where the evidence negatives deliverj- to or assumption of con- 
trol by the vendee of personal property, the invalidity of the trans- 
action with respect to creditors of the vendor is to be declared as a 
matter of law by the Court. 

An agreement between a vendor and vendee whereby the vendee 
was to be the owner of property which remained in the possession 
of the vendor is invalid as against creditors of the vendor. LEIN- 
INGER V. FICHTHORN ET AL., 281. 

3. Vendor and Vendee— Sale of Land— Sale of Undivided Inter- 
est of Vendor — ^Rlght to Rescind. 

When a vendor sells real estate and thereafter it is discovered 
that he has but an undivided interest therein, the purchaser, if he 
desire, may elect to accept such interest as the vendor can convey, 
or he may decline to accept and may rescind the contract. HOLLIS 
V. BLAND, 112. 

SCHOOL LAW. 

1. Contracts — Prior Appropriation — Illegal Contract— Forma- 
tion of New Borough District Within Township— Discharge by 
Operation of Law. 

When a school district enters into an agreement with a con- 
tractor for the construction of a school house, it incurs an indebt- 
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edness the payment of which must, under Art. IX, Sec. 10, of the 
Constitution, be provided for at or before its creation. The ab- 
sence of such provision makes the contract, as between the parties 
to it, unlawful and void. 

No action lies for damages for non-performance of a contract 
illegal from its inception. 

Where a township school district awards a contract for the 
construction of a school building in a village of said district, and 
before the time for the beginning of building operations, pro- 
ceedings were instituted for incorporating said village into a 
borough, which was finally accomplished, the school district, 
pending the incorporation proceedings, is without authority to 
levy any tax or in<3ur any indebtedness for the construction of 
a school building, and the village by the incorporation becomes 
a distinct school district within which the district of which it 
had been a part, has no power to enter upon or conduct build- 
ing operations. In such a case the township district is not liable 
for failure to perform such contract because the destruction of 
the integrity of the district by operation of law rendered per- 
formance impossible, and the new borough district is not liable 
because it was not a party to the contract. 

Where the continued existence of a thing is necessary for the 
performance of a contract, the destruction of that thing, with- 
out fault of either party, discharges the contract. SPATZ v. 
SCHOOL DISTRICTS, ETC., 222. 

STATUTE OF FRAUDS. 

1. Sales of liand. IMPINK v. SATTENSTEIN ET AL., 1. 
STATUTE OF lilMITATIONS. 

1. Conspiracy — ^Evidence. 

Where in a conspiracy an overt act is done within two years, 
and said act is but one of a series of acts committed by the 
parties, evidently in pursuance of a common design and to carry 
out a common purpose, evidence of such acts is admissible to 
show that the last act was a part of the series and the result of 
an unlawful combination; and such evidence may satisfy a jury 
of the existence of a conspiracy at the later period COM. v. 
ROTHENSIES ET AL.., 269. 

2. Payment of Insurance Assessments. MUTUAL FIRE INS. 
CO. V. HARTMAN, 171. 

STATUTES. 

1. Construction — ^Act 27 June, 1913, P. L. 568, Art. XIX and 
XX — InitiaUve and Refei*endum. COM. EX REL. v. MARKS, 116. 

STREET RAIIiWAYS. (See Negligence). 

SUBMISSION AND AWARD. 

1. Arbitration — tissue to be Determined — ^Burden of Proving 
Terms of Submission— Verdict Agrainst Weight of Evidence. 

An award is the judgment of a tribunal selected by the parties 
to determine matters actually in variance between them — not 
merely a tentative arrangement to give to the parties an esti- 
mate of the cost so as to enable them intelligently to pass upon 
the questions in dispute. 

In order to constitute an award the question in dispute must 
be submitted. 

To sustain an agreement for arbitration the subject matter 
in dispute must be clearly given to the arbitrators by the terms 
of the requirement. 

He who asserts an agreement to arbitrate has the burden of 
establishing its existence. 

A verdict in favor of plaintiff in an action on an award will 
be set aside and a new trial granted, where the evidence strongly 
preponderates against all the findings essential to constitute an 
award. KEISE'R v. COUNTY OF BERKS, 10-5. 

2. Arbitration — Question in Dispute— Damages to Real Es- 
tate—Appraisement of A'aluo— Interest — Burden of Proof — Parol 
Agreement — ^Authority of Arbitrators. 

An award is the judgment of a tribunal selected by the parties 
to determine matters actually in variance between them — not 
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merely to appraise and settle the price of property contracted 
for under the stipulation that this term of the contract was to 
be so ascertained. 

The agreement must be mutual and must show a clear intent 
to submit the matter in dispute to a tribunal and to be bound 
by its decision. 

The burden of proving a submission and award falls upon him 
who asserts it. 

When an agreement of submission and award is made by parol, 
it must be established by the preponderance of the evidence. 

The authority of arbitrators is measured by the terms of the 
submission, and their award is binding only upon the question 
submitted for their determination. REISER v. COUNTY OF 
BERKS, 227. 

TAXES. 

1. Municipal Taxes — ^Priority of Payment in Bankruptcy. IN 

RE EDMUND J. GABLE, BANKRUPT, 210. 

TRUSTS AND TRUSTEES. 

1. Creation of Trust — ^RestHcted Gift. EST. OF JOSEPH H. 
HAGENMAN, 169. 

2. Payment to Administrator by Trustee. IN RE TRUST 
ESTATE OF FRANCIS REILL.Y NOLAN. 213. 

VERDICTS. 

1. Setting Aside on Oround of Inadequacy — Practice, C. P. 

PENNA R. R. CO. v. CITY OF READING, 70. 

VIEWS AND VIEWERS. 

1. Award of Viewers — ^Appeal. PENNA R. R. CO. v. CITY 
OF READING, 70. 

WILLS. 

1. Gift in Trust With Remainder Over. EIST. OF DAVID L. 
WENRICH, 233. 

2. Intention of Testator — ^Absolute Gift of Personalty. EST. 
OF GEORGE W. SCHWARTZ, 211. 

3. Intention of Testator — Disposition of Trust Funds. IN RE 

TRUST ESTATE OF FRANCIS REILLY NOLAN, 213. 

4. Words of Survlvorsihip. 

Words of survivorship ordinarily must be referred to the death 
of the testator; so that the gift to the survivors vests at that 
moment. CUSTER ET AL., v. KOMPA, 208. 

WITNESSES. 

1. Opinion on Market Value of Land. PENNA. R. R. CO. v. 
CITY OF READING, 70. 

WORD AND PHRASES. 

1. "Coffee" — ^Pure Food Laws — Act 13 May 1909, P. L., 520. 

"Coffee" means the bean or berry of the coffee tree, whole, or 
crushed or ground after roasting, and also the decoction or in- 
fusion made of the latter. COM. v. EINHORN, 89, 

2. "Fact in Dispute" — Act 9 July 1897, P. L. 237. HE'RTZOO 
V. HERTZOG, 275. 

3. "Profits" — ^Measure of Earning Capacity. 

"Profits," meaning the net gain from the prosecution of busi- 
ness after payment of expenses incurred, are not earnings capable 
of being proved as a measure of earning capacity whereon to base 
an estimate of damages in an action by a widow for the death 
of her husband, but where the person in question was engaged 
in a business of his own in which an inconsequential amount 
of capital was invested and the profits be made out of it de- 
pended upon his personal management and not upon the tools 
with which he worked, it is proper to show the profits thus 
derived from management as a measure of the earning power 
of a person so engaged. CULP v. TRANSIT & LIGHT CO., 84. 

4. "Rent." DEISHER v AMUSEMENT CO., 197. 
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